


WIRETAPPING 
re 


ICHIGAN 
“UL 19 M95 


HEARINGS peg tary 


BEFORE NG ROOm 
SUBCOMMITTEE NO, 5 


COMMITTEE ON THE JUDICIARY 
HOUSE OF REPRESENTATIVES 


EIGHTY-FOURTH CONGRESS 
FIRST SESSION 


ON 


H. R. 762 


TO AUTHORIZE THE ADMISSION INTO EVIDENCE IN CERTAIN CRIMINAL 
PROCEEDINGS OF INFORMATION INTERCEPTED IN NATIONAL SECURITY 
INVESTIGATIONS, AND FOR OTHER PURPOSES 


H. R. 867 


TO AUTHORIZE THE ADMISSION INTO EVIDENCE IN CERTAIN CRIMINAL 
PROCEEDINGS OF INFORMATION INTERCEPTED IN NATIONAL SECURITY 
INVESTIGATIONS, AND FOR OTHER PURPOSES 


H. R. 4513 


TO PROHIBIT WIRETAPPING EXCEPT BY A COURT-AUTHORIZED 
FEDERAL OFFICER ENGAGED IN THE INVESTIGATION OF CRIMES 
AGAINST THE SECURITY OF THE UNITED STATES 


H. R. 4728 


MAKING UNAUTHORIZED WIRETAPPING A CRIMINAL OFFENSE 


H. R. 5096 


TO AUTHORIZE THE ADMISSION INTO EVIDENCE IN CERTAIN CRIMINAL 
PROCEEDINGS OF INFORMATION INTERCEPTED IN NATIONAL SECURITY 
INVESTIGATIONS, AND FOR OTHER PURPOSES 


MARCH 23, 29, 30, APRIL 19, 21, 26, 27, 28, 
MAY 3, 4, 9, AND JUNE 1, 1955 
Printed for the use of the Committee on the Judiciary 


Serial No. 2 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
64652 WASHINGTON : 1955 





COMMITTEE ON THE JUDICIARY 
EMANUEL CELLER, New York, Chairman 


FRANCIS E. WALTER, Pennsylvania 
THQMAS J. LANE, Massachusetts 
MICHAEL A. FEIGHAN, Ohio 

FRANK CHELF, Kentucky 

EDWIN E. WILLIS, Louisiana 

JAMES B. FRAZIER, Jr., Tennessee 
PETER W. RODINO, Jr., New Jersey 
WOODROW W. JONES, North Carolina 
E. L. FORRESTER, Georgia 

BYRON G. ROGERS, Colorado 
HAROLD D. DONOHTE, Massachusetts 
SIDNEY A. FINE, New York 

JACK B. BROOKS, Texas 

WILLIAM M. TUCK, Virginia 
ROBERT T. ASHMORE, South Carolina 
JAMES M. QUIGLEY, Pennsylvania 
CHARLES A. BOYLE, Illinois 


CHAUNCEY W. REED, Illinois 
KENNETH B. KEATING, New York 
WILLIAM M. McCULLOCH, Ohio 
RUTH THOMPSON, Michigan 
PATRICK J. HILLINGS, California 
SHEPARD J. CRUMPACKER, Jr., Indiana 
WILLIAM E. MILLER, New York 
DEAN P. TAYLOR, New York 
USHER L. BURDICK, North Dakota 
LAURENCE CURTIS, Massachusetts 
JOHN M. ROBSION, Jr., Kentucky 
DEWITT S. HYDE, Maryland 
RICHARD H. POFF, Virginia 
HUGH SCOTT, Pennsylvania 


Bess E. Dick, Staff Director 
WILLIAM R, FOLEY, General Counsel 
WALTER M. BESTERMAN, Legislative Assistant 
WALTER R. Lex, Legislative Assistant 
CHARLES J. ZINN, Law Revision Counsel 
BESSIB M. ORCUTT, Administrative Assistant 





SUBCOMMITTEE No. 5 


EMANUEL CELLER, New York, Chairman 


KENNETH B. KEATING, New York 
WILLIAM M. McCULLOCH, Ohio 
HUGH SCOTT, Pennsylvania 


WILLIAM R, Foigy, Counsel 


PETER W. RODINO, Jr., New Jersey 
BYRON G. ROGERS, Colorado 
SIDNEY A. FINE, New York 





CONTENTS 





Text of bills, H. R. 762, H. R. 867, H. R. 4513, H. R. 4728, and H. R. 5096. 3-10 
Statements of— 
Hon. Laurence Curtis, a Representative in Congress from the State 


at Ween... Udi cb eee Be Ik eas 11 

Hon. Edwin E. Willis, a Representative in Congress from the State of 
RN. Hb die An Ln BEL USO 2 is SEs a SG 17 

Hon. E. L. Forrester, a Representative in Congress from the State of 
Se oGk CULE USUDs Uiekie cobb Leeks Jad due SURG 18 

Hon. Kenneth B. Keating, A Representative in Congress from the 
see GP Giese Vote lsd . £ee os So es 3 te when 8 23 

Hon. Warren Olney, Assistant Attorney General, Criminal Division, 
Departmest of Justices ise a a Lk Se 28 
Hon. Herbert Brownell, Jr., Attorney General of the United States _- 29 

Charles R. Wilson, Office of Naval Intelligence, Civil Head of Investi- 
gations Branch, Department of the Navy____..---.--.-----.---- 50 

Gilbert R. Levy, Chief Counter-Intelligence Division, Director of 
Special Investigations, United States Air Force__......._..-.---- 63 

Col. Joseph E. Stearns, Assistant Chief, Security Division, G—2, 
Demertneis o6 Gi APNG a So Si ee ae es 66 

Lt. Col. George P. Miller, Chief, Criminal Investigations Branch, 
Provost Marshal General’s Office, Department of the Army-__----- 73 
Bernard B. Spindel, New York City.-.........-......--...-...-- 78, 265 
Edward 8. Silver, district attorney, Kings County, N. Y___...------ 97 
Robert E. Lee, Commissioner, Federal Communications Commission_ 127 

Richard A. Solomon, Assistant General Counsel, Federal Communica- 
tions: Commioniomtiatcalivuiuussok. foes th seuleyevesd. id. aucas 128 

Andrew J. Biemiller, member national legislative committee, Ameri- 
com: FeGesation e6 Labrada ls kb i ededs dedewsed 149 
Irving Ferman, director, American Civil Liberties Union___.__.-___- 157 
John O’ Mara, director, New York City Anti-Crime Committee_-____ 167 

William J. Keating, former counsel, New York City Anti-Crime 
a ta diinntt etree: itn nanaae viiipiipiaiialanan tendanimraien eT 188, 211 

Andrew J. Kavanaugh, past president and member, committee on 
legislation, International Association of Chiefs of Police_.._._..-- 197 
Sidney: Duwrts, Waciagten) 0s Guin ic ot on Oss ek see lek ae 202 
Murray A. Gordon, National Lawyers Guild__.-........-----.---- 227 
William P. Rahill, Friends Committee on National Legislation —_____ 245 

Wellington Powell, vice president of operations, New York 
Fea CL .. Bid « Sa ce tL. Bodh Se aes 283 
Frank Hogan, district attorney, New York County, N. Y____.---.. 310 

John P. Walsh, chairman, committee on criminal justice and law en- 
» Ff forcement, Philadelphia Bar Association, Philadelphia, Pa__------ 337 
Samuel Dash, acting district attorney of Philadelphia, Pa_..._..-_-.- 348 
Section 605 of the Communications Act of 1934___.__._._-.__----_-.-- 10 

Letter from Edward B. Crosland, assistant vice president of American 
Telephone & Telegraph Co., dated March 22, 1955__.....----------- 10 
Statement by Hon. Herbert Brownell, Jr., dated April 20, 1954___.._.--- 29 

Letter from Alan A. Lindsay, executive assistant, Criminal Division, trans- 
mitting memorandum on convictions for violations of 47 U. 8. C. 605_- 36 

mr 








IV CONTENTS 


Letter from Warren Olney III, Assistant Attorney General, Criminal Divi- 
sion, Department of Justice, "addressed to Hon. Emanuel Celler, chairman 
of the Committee on the Judiciary dated March 30, 1955_....._---__- 

Letter from Col. Harry J. Wheaton, Deputy Chief of Legislative Liaison, 
dated April 8, 1955, in behalf of Gen. C. J. Hauck, Jr., Chief of Legisla- 
the Judiciar addressed to Hon. Emanuel Celler, chairman, Committee on 
itirihpnias ecnnsng pabkbdkeitnighenskuciebbakdnwe ams 


Code of Criminal pee section 813-8 i attath tiie Silents tio ita os ora ob Be 
Record of wiretap orders of the Kings County district attorney 1951-54 _ 
Letter from George C. McConnaughey, Chairman of Federal Communica- 
tions Commission dated May 26, 1955, concerning correspondence which 
the Federal Communications Commission had with the Department of 
Justice eoneerning section G06. 3... 66 cise encase oiddic dha eswdcica 
Address before the American Law Institute by Mr. Justice William O. 
DOU hiskuitdncitewissbbhs dita cad smashes eclawviicedendimii 
Statement of Americans for Democratic Action in opposition to the legali- 
zation of wiretapping, dated April 26, 1955_._.._........-.--_--__-- 
Pamphlet issued by National Lawyers Guild entitled, “Is Anybody 
RN i di ics tela nancd. Se Gailbletihittesiide sped) apeee toc 
Excerpts from statement of Robert J. Silberstein for the National Lawyers 
Guild to the Senate Judiciary Committee in opposition to H. R. 8649_- 
Wire from Harold W. Kennedy, president of the National Association of 
County and Prosecuting Attorneys fi Ud dabitai td $uwsdan db Weeds ebnahic: 
Letter from Library of Congress, American Law Division, subject: State 
WiTstaDOiNs, IGG? . ..- canodksiditbide debs coeds eee. isk ee 
Opinion of New York State Supreme Court Justice Hofstadter denying 
application for an order permitting police to tap a telephone line_---__- 
Statement of the American Jewish Congress. ____......_------------ Lee 
Letter from Blake T. Newton, Jr., assistant vice president and attorney 
for American Telephone & Telegraph Co. dated May 12, 1955_________ 
Record of court orders received for year 1953, New York Telephone Co... 
Letter from H. Holmes Vogel, vice president of Chesapeake & Potomac 
Telephone Co. dated May 10, 1955, addressed to Hon. Emanuel Celler 
concerning the preservation of secrecy of communications._.....-_--_- 
Letter from H. Holmes Vogel, vice president of Chesapeake & Potomac 
Telephone Co. dated May 11, 1955, addressed to Hon. Emanuel Celler_- 
Letter from Hon. Emanuel Celler, chairman, Committee on the Judiciary 
of the House of Representatives, addressed to Hon. Gerald Nolan, 
presiding justice, supreme court, appellate division, second department, 
PON Rio oie cccm adm nmntian ama mb da emdbin ims a eee eae 
Article 50 of New York penal law on communications___.......-------. 
Pamphlet entitled, ‘‘Wire Tapping Should Be Outlawed’”’___-._..-..--.-- 
Senate bill 196 and House bill 726 concerning unauthorized interception of 
eommuniontions 03 ose geceublses son eedes CRG A aehecdiws Nese 
Letter from John Patrick Walsh, chairman, Committee on Criminal Justice 
and Law Enforcement addressed to Hon. Emanuel Celler__-..--.-..--- 
Chart entitled, “Overall Prosecuting Activity and the Use of Court- 
Ordered, Legal Wiretapping, Office of the District Attorney: New York 
Court, OGRA: cei, dockins. oo. bs nbaiies. oer tin odd 
Chart entitled, ‘‘Types of Investigations Where Wire Tap Orders Were 
Secured and "Taps Tnetblies. IOS 6 ai2 tere isiniy aalvsqsncii cena 
Preliminary report of the joint legislative committee to study illegal 
interception of communications to the governor and legislature of the 
State of New York dated March.22, 1955. 22. ..0-...-220s+-----2-s55- 
An act concerning the unauthorized interception, divulgence or use of 
telephone and telegraph communications, approved by Philadelphia Bar 
Pawo... os nok. nse is SR ee OES a RRs ote eas is 
Notice of special meeting of Philadelphia Bar Association, subject: Wire- 
CRIs det et aids hn ow ek ce ok a hE Se ERA Re Se Om ae gate 
Article from Dickinson Law Review entitled, “A Wire _ Proposal” by 
Richardson Dilworth and Samuel Dash.............----.-5.-6ss00- 


Page 


41 


72 
107 
107 
108 


129 
144 
165 
227 
232 
241 
242 


258 
262 


301 
302 
302 
303 


307 
308 
308 
310 


310 


314 
315 


327 


338 
344 
352 





CONTENTS 


Letter from Richardson Dilworth, district attorney of Philadelphia, Pa., 
dated February 4, 1955, concerning a proposal to outlaw wiretapping- - - 
Copy of an act dealing with the prohibition of unauthorized interception, 
divulgence or use of telephone and telegraph communications without 
I isk on ica sista ace dawn date ta Sion ta anteater ions ah pa a icine a hl thet 
Letter from Department of the Navy on legislation before the Committee 
on the Judiciary, House of Representatives_-..............-.-------- 
Letter from the Federal Communications Commission on the legislation 
before the Committee on the Judiciary, House of Representatives-__---- 


Page 


362 


363 


365 
368 





Set ta SANE 








WIRETAPPING 


WEDNESDAY, MARCH 23, 1955 


House or REPRESENTATIVES, 
CoMMITTEE ON THE J UDICIARY, 
Suscommirres No. 5, 
Washington, D.C. 

The subcommittee met, pursuant to call, in room 346, House Office 
Building, at 10: 10 a. m., Hon. Emanuel Celler (chairman) presiding. 

Present : Messrs. Celler, Rodino, Rogers, Fine, Keating, McCulloch, 
and Scott. 

Also present: Messrs. Willis, of Louisiana, and Curtis of Massa- 
chusetts. Mr. Wm. R. Foley, general counsel. 

The CHarrman. The committee will come to order. The Chair 
would like to read a statement : 

I am sure that both those who oppose and those who advocate wire- 
tapping will agree on one thing, namely, the present situation is in- 
tolerable. Despite the fact that Supreme Court rulings that the 
Federal Communications Act forbids wiretapping and divulging even 
by United States officers and thus prohibits the introduction of evi- 
dence and evidence from leads obtained by wiretapping, these pro- 
hibitions have been, in the main, ignored throughout the length and 
breadth of the Nation and have been ignored by police officers and 
even Federal officials. It is now time to stop, look, and listen. 

There has been no general, comprehensive investigation into this 
illegal traffic which apparently has become a flagrant operation on all 
levels. Private detectives ae adventurers of all sorts have taken the 
cue from lax State and Federal enforcement. As a result there has 
developed a disregard not only for the law but for our constitutional 
liberties. 

Federal] officers may tap wires at will but the evidence obtained can- 
not be used. There are no teeth in the Federal Communications Act. 
The act seemingly prohibits wiretapping and divulging but does not 
make wiretapping in and of itself a crime. But is it the interception 
or divulgence which constitute the crime, or it is both ? 

It is time to resolve the question whether or not wiretapping itself is 
a crime. 

As a result, there has been no effective prosecution of governmental 
or nongovernmental officials tapping wires. Section 605 of the Fed- 
eral Communications Act has become a dead letter. The late lamented 
Associate Justice, Robert H. Jackson, when he was Attorney General, 
candidly stated : 

I do not feel that the Department of Justice can in good conscience prosecute 


persons * * * for a practice * * * engaged in by the Department itself, and 
regarded as legal by the Department. 


1 
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I believe only one man, way back in 1940, has been prosecuted and 
sentenced but he was sentenced because he listened in over an exten- 
sion and divulged the information obtained. This poor record of 
prosecutions has substantially increased the confidence of tappers who 
ply their trade in all walks of American life—in politics, in business, 
in labor and in private litigation—such as divorce as well as in 
gambling. 

To indicate the extremes to which this illegal practice has led, 
recently the New York police broke into an apartment where they 
found men and women tapping a trunk line which led into over 
50,000 homes. They were engaged in recording many conversations 
on modern, up-to-date machines. Filed away in closets were many of 
these recordings. They undoubtedly constituted a great reservoir 
upon which these malefactors could draw for purposes of bribery, 
extortion, and blackmail. The police did not arrest the occupants 
of this listening post or seize the equipment and had kept the New 
York County district attorney in ignorance of the raid. It has all 
led to a grand jury investigation and indictments. 

Many other instances can be detailed to show the unwarranted 
invasion of a citizen’s privacy and the interference with his right 
of castle. These rights must be safeguarded. On the other hand, the 
citizen must yield a modicum of these rights, in certain cases—for 
example the possible detection and prevention of high crimes like 
treason, espionage, sabotage, violations of the Atomic Energy Act, 
plus kidnaping. This subcommittee intends to check thoroughly on 
these matters. 

I personally believe that all wiretapping must be declared unlawful 
and subject to severe penalties except in authorized cases like treason, 
and so on, as aforesaid. In such cases wiretaps should be permitted 
but then only after an order has been obtained from a Federal judge 
approving the tap. All other wiretaps shall be declared unwarranted 
and illegal. 

A number of States permit wiretapping under varying cireum- 
stances. A very vexatious question, therefore, will be presented to 
the committee. Shall all wiretaps except by Federal statute be pro- 
scribed, even in cases where some States permit such practice under 
certain conditions? In other words, shall the Federal statute be para- 
mount with the States yielding authority, or shall the Federal statute 
also exempt from its penal operations wiretaps in those States which 
permit, under certain conditions, such wiretaps. 

There has been already proffered to us the aid and assistance of 
officials of the American Telephone & Telegraph Co., the Department 
of Justice, Federal Communications Commission, Department of De- 
fense. In due course we shall hear officials of those entities. This 
day is given over to hearing the testimony of Assistant Attorney 
General Warren Olney, as well.as Members of Congress who have 
introduced wiretap bills. 

As to hearings in the future, the subcommittee will also consider 
new inventions, including electronic devices which have greatly ad- 
vanced the art of wiretapping and has at the same time made more 
difficult the detection of wiretapping. In this regard we expect to 
have the benefit of testimony from electronic experts both within and 
outside of the Government. It may well be because of the nature of 
the testimony and in the interest of national security the subcommittee 
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may be compelled to hear certain parts of such testimony in executive 
session. f 

Furthermore, in order to properly evaluate the need of an absolute 
ban on all wiretapping, it is the intention of the subcommittee to call 
in various witnesses from all sections of the country in order to deter- 
mine the extent and the abuse of unauthorized and uncontrolled wire- 
tapping. The subcommittee will also take testimony with regard to 
the present operation of various State statutes which authorize wire- 
tapping by law enforcement officers. The experience of public prose- 
cutors and police officials will provide a valuable basis upon which to 
weigh these pending bills. 

The sanctity of the home cannot become eroded. Lawless taps 
would eventually render confidential communications a nullity as be- 
tween husband and wife, lawyer and client, doctor and patient, con- 
fessor and penitent. Eavesdroppers and Peeping Toms were ever 
deemed as abnoxious as alligators. Wiretapping is a vicious cancer. 
It requires heroic treatment, not palliation or plasters. It must be 
cut out. 

Now, several members of our own Judiciary Committee are anxious 
to be heard, as they have chores to do elsewhere, and I have promised 
our distinguished colleague from Massachusetts, Mr. Laurence Curtis, 
to speak first. 

Mr. Keatrne. I realize for reasons of convenience it is desirable to 
hear these two of the witnesses first. I do want to say this. With 
reference to your comment on page 2, the chairman and I may differ 
as to some details, as to the form of bill, but on the fundamental thesis 
that the bill which we report out should not only authorize wiretap- 
ping and authorize the use in evidence of wiretap evidence in cases 
involving the national security like treason, sabotage, and so forth, it 
should also provide—and the bill I offer in this session also provides— 
for a ban and severe criminal penalties in all cases of illegal wiretap- 
ping not done either under the terms of such a bill, or under specific 
State authority, and I am happy to hear this statement of the chair- 
man. I personally believe that all wiretapping must he declared un- 
lawful and subject to severe penalties except in cases like treason as 
aforesid and I take it the chairman also means, except »s it might be 
permitted by any bill authorizing the use of that in evidence, which 
we might point out. I want to say that I agree with the chairman in 
that regard. 

The Cuarrman. Thank you very much. I simply expressed my 
personal opinion in that regard and it was limited definitely to my 
own view. 

Mr. Fotry. May we insert at this point the text of section 605 of 
the Communications Act because there will be reference to it through- 
out the course of the hearings. 

The CHartrman. It might be well to insert that in the record after 
the pending bills. 

(The bills and document referred to follow :) 


[H. R. 762, 84th Cong., 1st sess.] 


A BILL To authorize the admission into evidence in certain criminal proceedings of infor- 
mation intercepted in national security investigatons, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That information obtained prior to the effec- 
tive date of this Act by the Director of the Federal Bureau of Investigation of 
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the Department of Justice; the Assistant Chief of Staff, G-2 of the Army 
General Staff, Department of the Army; the Director of Intelligence, Depart- 
ment of the Air Force; and the Director of Naval Intelligence, Department 
of the Navy, through or as a result of the interception of any communication 
by wire or radio upon the express written approval of the Attorney General of 
the United States and in the course of any investigation to detect or prevent 
any interference with or endangering of, or any plans or attempts to interfere 
with or endanger, the national security or defense of the United States by 
treason, sabotage, espionage, sedition, seditious conspiracy, violations of chapter 
115 of title 18 of the United States Code, violations of the Internal Security 
Act of 1950 (64 Stat. 987), violations of the Atomic Energy Act of 1946 (60 
Stat. 755), as amended, violations of the Atomic Energy Act of 1954 (68 Stat. 
919), and conspiracies involving any of the foregoing, shall, notwithstanding the 
provisions of section 605 of the Communications Act of 1934 (48 Stat. 1103), 
be deemed admissible, if not otherwise inadmissible, in evidence in any criminal 
proceedings in any court established by Act of Congress, but only in criminal 
cases involving any of the foregoing violations. 

Sec. 2. Information obtained after the effective date of this Act by the Di- 
rector of the Federal Bureau of Investigation of the Department of Justice; 
the Assistant Chief of Staff, G-2 of the Army General Staff, Department of the 
Army; the Director of Intelligence, Department of the Air Force; and the Di- 
rector of Naval Intelligence, Department of the Navy, through or as a result 
of the interception of any communication by wire or radio upon the express 
written approval of the Attorney General of the United States and in the course 
of any investigation to detect or prevent any interference with or endangering 
of, or any plans or attempts to interfere with or endanger, the national security 
or defense of the United States by treason, sabotage, espionage, sedition, seditious 
conspiracy, violations of chapter 115 of title 18 of the United States Code, viola- 
tions of the Internal Security Act of 1950 (64 Stat. 987), violations of the Atomie 
Energy Act of 1954 (68 Stat. 919), and conspiracies involving any of the fore- 
going, shall, notwithstanding the provisions of section 605 of the Communications 
Act of 1934 (48 Stat. 1103), be deemed admissible, if not otherwise inadmissible, 
in evidence in any criminal proceedings in any court established by Act of 
Congress, but only in criminal cases involving any of the foregoing violations: 
Provided, That prior to intercepting the communications from which the in- 
formation is obtained, an authorized agent of any one of said investigatorial 
agencies shall have been issued an ex parte order by a judge of any United 
States Court of Appeals or a United States district court, authorizing the agent 
to intercept such communications. Upon application by any authorized agent 
of any one of said investigatorial agencies to intercept communications in the 
conduct of investigations pursuant to this section, a judgé of any United States 
Court of Appeals or a United States district court may issue an ex parte order, 
signed by the judge with his title of office, authorizing the applicant to inter- 
cept such communications, if the judge is satisfied that there is reasonable 
cause to believe that such crime or crimes have been or are about to be com- 
mitted and that the communications may contain information which would assist 
in the conduct of such investigations. 

Sec. 3. No person shall divulge, publish, or use the existence, contents, sub- 
stance, purport, or meaning of any information contained in any aforesaid. ex 
parte order or obtained pursuant to the provisions of this Act otherwise than 
for the purpose hereinbefore enumerated. 

Seo. 4. Any person who willfully and knowingly violates any provision of this 
Act shall be fined not more than $5,000 or imprisoned not more than one year 
and a day, or both. 

Sec. 5. All carriers subject to the Communications Act of 1934 (48 Stat. 1103) 
are hereby authorized to permit such interception and disclosure of any such 
communications by wire or radio. 

Sec. 6. If any provision of this section or the application of such provision to 
any circumstance shall be held invalid, the validity of the remainder of this 
section and the applicability of such provision to other circumstances shall not 
be affected thereby. 
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[H. R.. 867, 84th Cong., 1st sess.] 


A BILL To authorize the admission into evidence in certain criminal proceedings of informa- 
tion intercepted in national security investigations, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That information obtained prior to the effec- 
tive date of this Act by the Director of the Federal Bureau of Investigation of 
the Department of Justice; the Assistant Chief of Staff, G-2 of the Army Gen- 
eral Staff, Department of the Army; the Director of Intelligence, Department 
of the Air Force; and the Director of Naval Intelligence, Department of the 
Navy, through or as a result of the interception of any communication by wire 
or radio upon the express written approval of the Attorney General of the 
United States and in the course of any investigation to detect or prevent any 
interference with or endangering of, or any plans or attempts to interfere with 
or endanger, the national security or defense of the United States by treason, 
sabotage, espionage, sedition, seditious conspiracy, violations of chapter 115 of 
title 18 of the United States Code, violations of the Internal Security Act of 
1950 (64 Stat. 987), violations of the Atomic Energy Act of 1946 (60 Stat. 755), 
as amended, violations of the Atomic Energy Act of 1954 (68 Stat. 919), and 
conspiracies involving any of the foregoing, shall, notwithstanding the provisions 
of section 605 of the Communications Act of 1934 (48 Stat. 1103), be deemed 
admissible, if not otherwise inadmissible, in evidence in any criminal proceed- 
ings in any court established by Act of Congress, but only in criminal cases 
involving any of the foregoing violations. 

Sec. 2. Information obtained after the effective date of this Act by the 
Director of the Federal Bureau of Investigation of the Department of Justice; 
the Assistant Chief of Staff G-2 of the Army General Staff, Department of the 
Army; the Director of Intelligence, Department of the Air Force; and the 
Director of Naval Intelligence: Department of the Navy, through or as a result 
of the interception of any communication by wire or radio upon the express 
written approval of the Attorney General of the United States and in the course 
of any investigation to detect or prevent any interference with or endangering 
of, or any plans or attempts to interfere with or endanger, the national security 
or defense of the United States by treason, sabotage, espionage, sedition, seditious 
conspiracy, Violations of chapter 115 of title 18 of the United States Code, viola- 
tions of the Internal Security Act of 1950 (64 Stat. 987), violetions of the Atomic 
Bnergy Act of 1954 (68 Stat. 919), and conspiracies involving any of the fore- 
going, shall notwithstanding the provisions of section 605 of the Communications 
Act of 1934 (48 Stat. 1103), be deemed admissible, if not otherwise inadmissible, 
in evidence in any criminal proceedings in any court established by Act of Con- 
gress, but only in criminal cases involving any of the foregoing violations: Pro- 
vided, That prior to intercepting the communications from which the information 
is obtained, an authorized agent of any one of said investigatorial agencies shall 
have been issued an ex parte order by a judge of any United States Court of 
Appeals or a United States district court, authorizing the agent to intercept such 
communications. Upon application by any authorized agent of any one of said 
investigatorial agencies to intercept communications in the conduct of investi- 
gations pursuant to this section, a judge of any United States Court of Appeals 
or a United States district court may issue an ex parte order, signed by the 
judge with his title of office, authorizing the applicant to intercept such com- 
munications, if the judge is satisfied that there is reasonable cause to believe 
that such crime or crimes have been or are about to be committed and that the 
communications may contain information which would assist in the conduct of 
such investigations. 

Szo. 8. No person shall divulge, publish, or use the existence, contents, sub- 
stance, purport, or meaning of any information contained in any aforesaid ex 
parte order or obtained pursuant to the provisions of this Act otherwise than for 
the purpose hereinbefore enumerated. 

Sec, 4. Any person who willfully and knowingly violates any provision of this 
Act shall be fined not more than $5,000 or imprisoned not more than one year and 
a day, or both. 

Sec, 5. All carriers subject to the Communications Act of 1934 (48 Stat. 1103) 
are hereby authorized to permit such interception and disclosure of any such 
communications by wire or radio. 

Sec. 6. If any provision of this section or the application of such provision to 
any circumstance shall be held invalid, the validity of the remainder of this 
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section and the applicability of such provision to other circumstances shall not 
be affected thereby. 








[H. R. 4513, 84th Cong., Ist sess,] 


A BILL To prohibit wiretapping except by a court-authorized Federal officer engaged in the 
investigation of crimes against the security of the United States 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That part 1 of title 18 of the United States 
Code is amended by adding at the end thereof the following new chapter: 


‘ “CHAPTER 119—WIRETAPPING 
“Sec, 


2501. Interception of telephone communications, 


“§$ 2501. Interception of telephone communications 

“(a) Whoever, without prior authorization from either the sender or the in- 
tended recipient of a telephone communication by common carrier, willfully in- 
tercepts, or attempts to intercept, or procures or orders any other person to 
intercept or attempt to intercept, or conspires with any other person to inter- 
cept, or attempt to intercept, such telephone communication shall be fined not 
more than $5,000 or imprisoned not more than ten years, or both: Provided, how- 
ever, That this prohibition shall not apply to any interception of a telephone con- 
versation which is done in compliance with this section. 

“(b) Whenever the Attorney General has satisfied himself, on the basis of a 
factual showing made to him by the head of a Federal agency, that a specified 
telephone line interception may obtain evidence of the commission of any of the 
crimes specified in subsection (3) of this section, or that the specified telephone 
line interception may enable the Federal Government to prevent the commission 
of any such crime, he may so certify in writing and designate in such certificate 
any United States Attorney, Assistant United States Attorney, or officer or 
attorney of the Department of Justice to apply for an ex parte court order 
allowing such specified telephone line interception. Such certificate shall also 
designate the department or agency of the United States which shall make the 
telephone line interception, if a court order is granted. 

“(1) The application for the ex parte court order allowing the telephone line 
interception shall be made (A) to any judge of the district court of the United 
States for the district within which the wire interception is sought, or (B), if 
no such judge is readily available, to any judge of the district court of the United 
States for a district contiguous to the district within which the wire interception 
is sought, or (C), in any case, to any judge of the United States Court of Appeals 
for the District of Columbia Circuit. Such application shall be supported by the 
author'z ng certificate of the Attorney General and by such factual showing as 
to the facts and circumstances of the application as the judge on oral examination 
may require to satisfy himself that there is reasonable ground to believe that the 
requested telephone line interception will result in the procurement of evidence 
not otherwise obtainable of the commission of, or will enable the Federal Govern- 
ment to prevent, any of the crimes specified in subsection (C) of this section. 
Each application for a court order shall be accompanied by an affidavit showing 
whether any previous application has been made for the order asked for; and, 
if there has been a previous application, to what judge it was made and the 
determination made thereof, and what new facts, if any, are shown upon the 
subsequent application that were not previously shown. If the judge determines 
that the required reasonable ground has been shown, he shall issue an order 
allowing the requested telephone line interception. Each such order shall specify 
the name or names of the person or persons whose telephone lines are to be 
tapped, the exchange numbers of the telephone lines to be tapped, the crime or 
crimes as to which evidence is to be obtained or which are to be prevented, the 
name of the Federal agency or department which will make the telephone line 
interception, and the period of effectiveness of the order, which shall be only for 
as long as the judge determines to be warranted under the circumstances (which 
period, however, shall not exceed ninety days). 

“(2) Any individual designated by a Federal agency or department to make 
telephone line interceptions shall be a duly appointed investigative officer of 
the department or agency of the United States which the Attorney General 
has designated to conduct the telephone line interception. True copies of the 
eourt order shall be retained by the judge who issued the order and by the 
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Attorney General, but the copy of the application given to the judge shall be 
returned to the Attorney General after the judge’s action thereon. 

“(3) Any court order allowing a specified telephone line interception may be 
renewed, for periods not exceeding ninety days, by the judge who originally 
issued the order or by any other judge having jurisdiction, but only on such 
an application (including a certificate by the Attorney General) and supporting 
showing as would have warranted the judge to have issued an original order 
in the circumstances. 

“(4) Applications for an ex parte judicial order allowing telephone line inter- 
ceptions (or for a renewal thereof) shall be heard by the judge alone, in his 
private chambers or in the most readily available private place, without the 
presence of anyone other than the judge and the individual who presents the 
application (and any witnesses he may bring), and the hearing and order shall 
be kept strictly confidential by all parties thereto, except when and as the 
Attorney General directs otherwise. The judge’s copy of his order shall be 
kept by him in a place to which only he has access. 

“(c) Telephone line interceptions shall be authorized under subsection (2) of 
this section only to obtain evidence of the commission of, or to prevent, one or 
more of the crimes punishable under (a) chapter 37 (dealing with espionage), 
chapter 55 (dealing with kidnaping), chapter 105 (dealing with sabotage), 
or chapter 115 (dealing with treason, sedition, and subversive activities) of this 
title, or (b) section 10 of the Atomic Energy Act of 1946. 

“(d) No evidence obtained directly or indirectly by means of a telephone line 
interception, or as a direct or indirect result of such an interception, shall be 
received in evidence in any State or Federal court on any matter, civil or criminal, 
or in any proceeding of any State or Federal agency, unless such interception 
was made in compliance with this section. Evidence obtained from or as a 
result of telephone line interceptions pursuant to this Act shall be admitted in 
the Federal courts only in prosecutions for crimes specified in subsection (c) of 
this section. Any use or divulgence by any person or persons of any information 
or any evidence obtained directly or indirectly by means of duly authorized tele- 
phone line interceptions for any purpose not in accordance with this section shall 
be fined not more than $5,000 or imprisoned for not more than ten years, or both. 

“(e) All of the records made at the time of each and every actual telephone 
line interception, made pursuant to this Act by authorized Federal officers, 
agents, or employees, shall be preserved as made, and shall be kept in some cen- 
tral place, for a period of at least five years. In the event that evidence based 
on telephone line interceptions is sought to be introduced in any proceeding, the 
party against whom the evidence is sought to be introduced shall have the right 
to inspect the original complete record of the telephone line interceptions from 
which the offered evidence was obtained or transcribed. Evidence obtained by 
Federal officers, agents, or employees shall not be admissible in any State or 
Federal proceeding if the party against whom the evidence is offered shall not 
be able to inspect the original complete record of the telephone line interception 
from which the offered evidence was transcribed because that record is incom- 
plete or in any way altered from its original form. 

“(f) The Attorney General shall keep a record of all requests made to him 
for applications for an ex parte court order, of his actions thereon, of the court 
orders obtained, of the telephone line interceptions conducted thereunder, and 
of the results thereof. A public report on all these matters shall be submitted 
to the Congress every twelve months, which report shall be as detailed and 
factual as security limitations allow. Such reports shall show, regarding each 
application made for a court order during the period covered by the report: 
the name of the judge to whom the application was made, and his location, the 
crime or crimes as to which evidence was sought or which were to be prevented; 
whether or not the application was granted; the original duration of any granted 
orders; the duration of any renewals; and whether or not any interception 
resulted in any prosecution and, if so, the details thereof. Each report shall be 
filed on or before February 1 of each year and shall cover the prior calendar 
year. No report shall refer to pending applications or interceptions then in 
progress. Succeeding reports shall cumulate from time to time the above- 
required data on each application where all of the data on any application is 
not complete at the time of first reporting thereon. 

“(g) Since it is difficult to detect the commission of an unlawful telephone 
line interception during the time of its occurrence, the possession of equirment 
designed and intended for use in telephone line interception (whether held for 
sale, or in private possession, or otherwise, but excluding possession related 
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to lawful use) by any person who is not authorized to engage in wire inter- 
ception shall be presumptive, although rebuttable, evidence of an intent and 
attempt to engage in unlawful telephone line interceptions and, if the presumption 
be not rebutted, shall be punishable by a fine of not more than $2,500 or imprison- 
ment of not more than five years, or both. 

“(h) The Attorney General shall have the power to make and publish rules 
and regulations applicable to all Federal agencies to govern the procedure under 
which requests and factual showing shall be made to him for an application 
for an ex parte court order authorizing telephone line interceptions. Such rules 
and regulations may provide that the Attorney General may delegate his duties 
and responsibilities under this Act to the Deputy Attorney General or to an 
Assistant Attorney General but not to any other official or person. 

“(i) Nothing in this section shall be construed to authorize or to make 
lawful the automatic recording of a telephone conversation by one or more of 
the parties thereto, if done in violation of the applicable rules and regulations 
of the Federal Communications Commission. 

“(j) As used in this section— 

“(1) The term ‘telephone communication’ means the transmission of speech 
and sounds of all kinds by means of the telephone. 

“(2) The term ‘telephone line’ means all of the facilities, wires, devices, poles, 
apparatus, and machines and services by means of which telephone communica- 
tions are carried on by a common carrier. 

“(3) The term ‘intercepts’ and ‘interception’ mean the obtaining of the whole 
or any part of a telephone communication by means of any device, contrivance, 
or machine, of any kind, but it shall not include eavesdropping on a party line 
or any act or practice done in the ordinary and usual course of business in the 
operation or use of a common carrier communications system by regular em- 
ployees thereof. 

“(4) The term ‘common carrier’ means any person engaged, as a common 
earrier for hire, in telephone communication (A) in interstate or foreign com- 
merce, (B) in intrastate commerce, if its communications facilities are physically 
connected with the communications facilities of any such carrier engaged in 
interstate or foreign commerce, or (C) within the District of Columbia or any 
Territory or possession of the United States. 

“(5) The term ‘person’ includes an individual, partnership, association, joint- 
stock company, trust, or corporation, whether private or public, and regardless 
of public office or status.” a 5 Wi 

Sec. 2. The proviso contained in section 605 of the Communications Act of 
1934 (48 Stat. 1103; 47 U. S. C. 605) is amended to read as follows: “Provided, 
That this section shall not apply to the interception, receiving, divulging, publish- 
ing, or utilizing the contents of (a) any radio communication broadcast or trans- 
mitted by amateurs or others for the use of the general public or relating to ships 
in distress, or (b) any wire communication intercepted by any individual 
in compliance with section 245 of title 18 of the United States Code.” 


[H. R. 4728, 84th Cong., 1st sess. ] 
A BILL Making unauthorized wiretapping a criminal offense 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembied, That part I of title 18 of the United States 
Code is amended by adding the following new chapter at the end: 


“CHAPTER 119—WIRETAPPING 


“§ 2451. Wiretapping 

“Whoever willfully or maliciously and without legal authority taps a telephone 
wire or makes other provision for listening in on said wire with the purpose 
of intercepting or listening in on any communication line used or useful in inter- 
state communication, shall be fined not more than $1,000 or imprisoned not more 
than three years or both.” 
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[H. R. 5096, 84th Cong., ist sess.] 


A BILL To authorize the admission into evidence in certain criminal proceedings of infor- 
mation intercepted in national security investigations, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That information obtained prior to the effec- 
tive date of this Act by the Director of the Federal Bureau of Investigation of the 
Department of Justice; the Assistant Chief of Staff, G-2 of the Army General 
Staff, Department of the Army; the Director of Intelligence, Department of the 
Air Force; and the Director of Naval Intelligence, Department of the Navy, 
through or as a result of the interception of any communication by wire or radio 
upon the express written approval of the Attorney General of the United States 
and in the course of any investigation to detect or prevent any interference 
with or endangering of, or any plans or attempts to interfere with or endanger, 
the national security or defense of the United States by treason, sabotage, 
espionage, sedition, seditious conspiracy, violations of chapter 115 of title 
18 of the United States Code, violations of the Internal Security Act of 1950 
(64 Stat. 987), violations of the Atomic Energy Act of 1946 (60 Stat. 755), as 
amended, and conspiracies involving any of the foregoing, shall, notwithstand- 
ing the provisions of section 605 of the Communications Act of 1934 (48 Stat. 
1103), be deemed admissible, if not otherwise inadmissible, in evidence in any 
criminal proceedings in any court established by Act of Congress, but only in 
criminal cases involving any of the foregoing violations. 

Sec. 2. That information obtained after the effective date of this Act by the 
Director of the Federal Bureau of Investigation of the Department of Justice; 
the Assistant Chief of Staff, G-2 of the Army General St»ff, Department of the 
Army ; the Director of Intelligence, Department of the Air Force: and the Director 
of Naval Intelligence, Department of the Navy, through or as a result of the inter- 
ception of any communication by wire or radio upon the express written approval 
of the Attorney General of the United States and in the course of any investiga- 
tion to detect or prevent any interference with or endangering of, or any plans 
or attempts to interfere with or endanger, the national security or defense of the 
United States by treason, sabotage, espionage, sedition, seditious conspiracy, 
violations of chapter 115 of title 18 of the United States Code, violations of the 
Internal Security Act of 1950 (64 Stat. 987), violations of the Atomie Energy 
Act of 1946 (60 Stat. 755), as amended, and conspiracies involving any of the 
foregoing, shall, notwithstanding the provisions of section 605 of the Communi- 
cations Act of 1934 (48 Stat. 1103), be deemed admissible, if not otherwise inad- 
missible, in evidence in any criminal proceedings in any court established by Act 
of Congress, but only in criminal cases involving any of the foregoing violations: 
Provided, That prior to intercepting the communications from which the infor- 
mation is obtained, an authorized agent of any one of said investigatorial agencies 
shall have been issued an ex parte order by a judge of any United States Court 
of Appeals or a United States district. court, authorizing the agent to intercept 
such communications. Upon application by any authorized agent of any one of 
said investigatorial agencies to intercept communications in the conduct of 
investigations pursuant to this section, a judge of any United States Court of 
Appeals or a United States district court may issue an ex parte order, signed by 
the judge with his title of office, authorizing the applicant to intercept such com- 
munications, if the judge is satisfied that there is reasonable cause to believe 
that svch crime or crimes have been or are about to be committed and that the 
communications may contain information which would assist in the conduct of 
such investigations. 

Sec. 8. No person shall divulge, publish, or use the existence, contents, sub- 
stance, purport, or meaning of any information contained in any aforesaid ex 
parte order or obtained pursuant to the provisions of this Act otherwise than 
for the purpose hereinbefore enumerated. 

Sec. 4. No person shall intercept or attempt to intercept any communication 
by wire or radio, not being authorized in advance by the sender or the recipient 
thereof, except (1) authorized agents of the United States seeking evidence in 
accordance with the provisions of this Act, (2) authorized agents of the '‘ederal 
Bureau of Investigation seeking to detect or prevent any felony as de‘ned in 
chapter 1 of title 18 of the United States Code, or (3) authorized agents of any 
State, Territory, or possession of the United States acting by authority of a law 
of such State, Territory, or possession. 
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Sec. 5. Any person who willfully and knowingly violates any provisions of this 
Act shall be fined not more than $5,000 or imprisoned not more than one year and 
a day, or both. 

Sec. 6. All carriers subject to the Communications Act of 1934 (48 Stat. 1103) 
are hereby authorized to permit such interception and disclosure of any such 
communications by wire or radio. 

Sec. 7. If any provision of this section or the application of such provision to 
any circumstance shall be held invalid, the validity of the remainder of this 
section and the applicability of such provision to other circumstances shall not 
be affected thereby. 


Section 605. UNAUTHORIZED PUBLICATION OR USE OF COMMUNICATIONS 


No person receiving or assisting in receiving, or transmitting, or assisting in 
transmitting any interstate or fore‘'gn communication by wire or radio shall 
divulge or publish the existence, contents, substance, purport, effect, or meaning 
thereof, except through authorized channels of transmission or reception, to any 
person other than the addressee, his agent, or attorney, or to a person employed 
or authorized to forward such communication to its destination, or to proper 
accounting or distributing officers of the various communicating centers over 
which the communication may be passed, or to the master of a ship und2r whom 
he is serving, or in response to a subpena issued by a court of competent juris- 
diction, or on demand of other lawful authority ; and no person not being author- 
ized by the sender shall intercept any communication and divulge or publish the 
existence, contents, substance, purport, effect, or meaning of such intercepted 
communication to any person; and no person not being entitled thereto shall 
receive or asist in receving any interstate or foreign communication by wire or 
radio and use the same or any information therein contained for his own benefit 
or for the benefit of another not entitled thereto; and no person having received 
such intercepted communication or having become acquainted with the contents 
substance, purport, effect, or meaning of the same or any part thereof, knowing 
that such information was so obtained, shall divulge or publish the existence, 
contents, substance. purport, effect, or meaning of the same or any part thereof, 
or use the same or any information therein contained for his own benefit or for 
the benefit of another not entitled thereto: Provided, That th‘s section shall not 
apply to the receiving, divulging, publishing, or utilizing the contents of any 
radio communication broadcast, or transmitted by amateurs or others for the 
use of the general public, or relating to ships in distress (June 19, 1934, ch. 652, 
sec. 605, 48 Stat. 1103). 


The Cuarrman. I would like to insert a communication from the 
American Telephone & Telegraph Co. that they will give us every 
posible assistance in these hearings. 

(The document referred to follows :) 


AMERICAN TELEPHONE & TELEGRAPH Co., 
Washington 6, D. C., March 22, 1955. 
Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 


My Dear Mr. CeLier: In accordance with our conversation, I want to assure 
you again that the Bell Telephone System will be pleased to cooperate with 
your committee in connection with the proposed hearings on the subject of 
wiretapping. 

We are greatly interested in this problem and believe that the privacy of 
communications, which is one of the foundation stones of personal freedom 
in our country, should be protected to the fullest extent practicable. 

You requested that the Bell System present testimony before your committee. 
As I informed you, we will be glad to provide testimony on pertinent phases 
of the subject. 

We hope to have an opportunity to discuss further the scope of the informa- 
tion desired, but at this time we want to reassure you of our wish to be of 
assistance. 

Respectfully yours, 
Epwarp B, CROosLAND. 


The CyarrmMan. Mr. Curtis 
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STATEMENT OF HON. LAURENCE CURTIS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MASSACHUSETTS 


Mr. Curtis. I’ appreciate being heard briefly at this time. I re- 
spectfully request that I be permitted to place a statement into the 
record which I made at the time of the filing. May it be admitted, 
Mr. Chairman ? 

The Cuarrman. It may. 

(The statement referred to follows :) 


STATEMENT OF REPRESENTATIVE LAURENCE CURTIS, REPUBLICAN, OF MASSACHUSETTS 


Mr. Chairman and members of the committee, I appear in support of H. R. 
4728, which I introduced, making wiretapping a criminal offense, and I appre- 
ciate very much the prompt action of the subcommittee in hearing this bill. 

May I emphasize at the start that this bill has nothing to do with national 
security or any question relating to authorized wiretapping, or under what 
circumstances wiretapping should be authorized. 

No; this bill has a much more simple and direct purpose. It is aimed at 
criminals and crooks who may engage in this nefarious practice without color 
of right. It would make that practice a criminal offense by inserting a short, 
new chapter in the criminal code, reading as follows: 

“Whoever willfully or maliciously and without legal authority taps a tele- 
phone wire or makes other provision for listening in on said wire with the pur- 
pose of intercepting or listening in on any communication line used or useful in 
interstate communication shall be fined not more than $1,000 or imprisoned not 
more than 3 years, or both.” 

This bill was filed because it was felt that present laws do not adequately 
protect the public and that a criminal provision of this nature would be in the 
public interest. 

The Federal Communications Act provides that it is illegal to “divulge or 
publish” intercepted phone messages. This strikes me as similar to a law which 
would make bank robbery legal so long as the thief did not spend the proceeds. 

Unauthorized wiretapping is an invasion of people’s privacy which cannot be 
toleratea. In many cases it is actually an invasion of the home. 

It undermines the confidence of the public in the use of one of the greatest 
blessings of science, which enables our citizens to communicate freely with each 
other on the most intimate personal subjects, as well as on matters of business 
or public interest. It is an affront to every citizen of our land who uses the 
telephone if he cannot feel reasonably certain that his conversation will be pri- 
vate and safe from the prying ears of unauthorized persons looking for crumbs 
of information which they can use to their own advantage and, more often than 
not, to the harm if not physical danger of those conversing. 

The underworld characters, the crooks, and any others who would stoop to 
this procedure are certainly entitled to no consideration, and surely the public 
is entitled to every protection. The criminal law must be called upon to do this 
job, and the law should have teeth. 

In filing this bill it was my fervent desire to make some small contribution 
to the solution of this problem, as one member of your honorable committee 
which has jurisdiction in this field ; and I trust that this bill—and if not this bill, 
certainly this objective—may receive prompt and favorable consideration from 
this distinguished subcommittee, presided over by our committee chairman. 

This bill was carefully drafted in consultation with the staff of the subcom- 
mittee on revision of laws. [I believe that it will be salutary to add to the crim- 
inal code a short and specific provision such as the one which I am now bringing 
before you. 

I respectfully request that my remarks to the House at the time of the filing of 
this bill, printed in the Record of March 8, 1955, may be made a part of my tes- 
timony at this time. 

I then stated to the House that in recent days wiretapping had become more 
prevalent and that further controls were needed. Mr. Chairman, it is a curious 
coincidence that hardly were those words printed in the Record before headlines 
appeared in papers in various sections of the country giving support to those 
statements. 


64652—55—-2 
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For example, I quote from the headline and first paragraph of a front-page 
story in the New York Herald Tribune of Tuesday, March 15: 


““WIRETAPPING RIVALS, BATTLING FOR BUSINESS, LED TO HOGAN’S PROBE—TWO GROUPS 
FOUGHT FOR TAP ‘RIGHTS’—‘LEASES’ ALLOTTED, TAPPERS TAPPED 


“A feud between two groups of private investigators over the rights to an 
illegally tapped telephone cable caused the current investigations into the entire 
question of wiretapping, the Herald Tribune learned yesterday.” 

Mr. Chairman, I am almost ashamed, as a Massachusetts man, of the next 
headline which I submit. It is from a front-page story in the Boston Post of 
March 10, 1955, and written by one of the best-known and highly respected Boston 
political writers, Mr. James G. Colbert. I quote the headlines and first two para- 
graphs of this shocking story: 


“STATE HOUSE WIRETAP SUSPECTED BY SOLONS 


“Some members of the Massachusetts legislature believe that the telephone 
lines in the House lobby are being tapped and that their phone conversations are 
being monitored and recorded. 

“This amazing disclosure was made last night by Representative Edmond 
J. Donlan, of West Roxbury, who declared that the fear that their own privacy 
is being violated is influencing a number of legislators to support a bill to restrict 
wiretapping.” 

Many more articles and editorials expounding this evil and urging further 
curbs could be cited, but I believe that that is hardly necessary and shall not 
trespass further on the time of your subcommittee. 

Mr. Chairman, in view of the promptness with which this hearing was held, 
I have not attempted to bring in a group of witnesses to testify in support of 
this bill. That could have been done, but I have the greatest confidence in the 
wisdom of this subcommittee, and felt that the bringing in of such further wit- 
nesses was unnecessary and would be surplusage. I am content to submit this 
proposition to you with these few remarks which I have respectfully offered. 

Mr. Chairman, I again thank this committee for its consideration to me at 
this hearing and again express the hope that this effort to give the American 
public further protection from this evil with which they are more and more 
afflicted will be favorably received. 


WIRETAPPING SHOULD BE A CRIMINAL OFFENSE 


Mr. Speaker, the public must be protected from eavesdropping on telephone 
conversations. This is an invasion of a person’s privacy, and frequently of his 
home, which cannot be tolerated. 

Wiretapping is used for purposes of blackmail and other crimes. It may be 
used as a means of unfair business competition. In recent days, it has become 
more prevalent, and further controls are needed. 

Unauthorized wiretapping should be a criminal offense. Present laws do not 
adequately protect the public. The Federal Communications Law (title 47, 
U. S. Code, sec. 605) makes it illegal for a person improperly to “divulge or 
publish” a message, but a more direct prohibition of wiretapping is clearly 
needed. 

I am today filing a bill to accomplish this purpose. It will add a new chapter 
to the criminal code’ providing that: “Whoever willfully or maliciously and 
without legal authority taps a telephone wire or makes other provision for 
listening in on said wire with the purpose of intercepting or listening in on any 
communication line used or useful in interstate communication, shall be fined 
not more than $1,000 or imprisoned not more than three years or both.” 

I hope that this proposed legislation will receive nonpartisan approval from 
Members of Congress. 


Mr. Curtis. May I compliment our distinguished chairman on the 
statement which he just made and say that I deem it a privilege to 
associate myself with everything he has said. The bill I rise in sup- 
port of, the bill which I offered, is H. R. 4728, which is a very brief 
bill, merely making unauthorized wiretapping a criminal offense. 
It is a new chapter in the criminal code. It was drawn in that way, 
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after consultation with our committee staff, and with the committee 
staff on the revision of the laws, who felt that this was the best place 
in the code in which to put such a provision. It is short and 1 will 
quote it: 

Whoever willfully or maliciously and without legal authority taps a telephone 
wire or makes other provision for listening in on said wire with the purpose of 
intercepting or listening in on any communication line used or useful in inter- 
state communication, shall be fined not more than $1,000 or imprisoned not more 
than three years or both. 

May I emphasize that this bill has nothing to do with the subject of 
national security or with that more difficult subject of when wiretap- 
ping should be authorized. This bill is aimed simply at the criminals 
and crooks and the Peeping Toms who do this without any color of 
authority, without any pretention of right. To this extent it differs 
from the bill which our distinguished chairman has offered, 4513, 
most of which makes careful provision for what sort of interception 
should be legalized and authorized. 

I think it is very natural that the members of your committee, sir, 
should have this subject somewhat in mind, because of the long amount 
of time we spent last year on this general subject, and I think we all 
reached a tentative conclusion that probably further legislation was 
needed. But, events have moved very rapidly since then and have 
shown the need of this even more so. The bill which I offered, 4728, 
was filed on March 8 and I find in this morning’s paper a letter on the 
subject of wiretapping which quotes a speech by the distinguished 
Attorney General, Mr. Brownell, made on March 9, in which he 
said— 

The time has come to overhaul this obsolete law. Unauthorized wiretapping 
should be made a Federal crime. 
So we need not belabor the point that further legislation is needed. 

The present law which prohibits intercepting and divulging is a 
little like making bank robbing legal so long as the bank robber doesn’t 
spend the proceeds. 

The Cuatrman. That is very well put. 

Mr. Curtis. The public certainly needs this protection. It is a 
scandal if this great modern scientific invention of the telephone can’t 
be made safe for use by the members of our public. The sanctity of 
the telephone conversation must be made secure, or else all our busi- 
ness is put under a disadvantage and people will hesitate to use this 
great modern invention which is a business necessity and a necessity 
of Government. 

In introducing this bill I said that wiretapping had become more 
prevalent. Mr. Chairman, subsequent events have proved the truth 
of those words. Headlines have appeared in papers all over the 
country about wiretapping scandals. I refer to New York City 
which has already been referred to. Here is a front page story from 
the New York Herald Tribune of March 15 and I will just read the 
headline: “Wiretapping Rivals Battling for Business. Lead to Ho- 
gan’s Probe. Two Groups Fought for Tap Rights; Leases Allotted, 
Lappers Tapped,” et cetera. 

Mr. Krarine. That is the Herald Tribune? 

Mr. Curtis. Yes. 
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Mr. Chairman, shortly after that, I am ashamed to say, there ap- 
peared a similar }eadline on the front page of one of our Boston pa- 
pers, an article written by the distinguished commentator and reporter 
James G. Colbert of the Boston Post, and I read the headlines: 
“State House Wiretaps Suspected by Solons,” and the first paragraph 
is: 

Some members of the Massachusetts Legislature believe that the telephone 
lines in the house lobby are tapped and that their telephone conversations 
are being monitored and recorded— 

Mr. Chairman, I could have brought witnesses in today but I felt 
that your committee is so familiar with this subject that that would 
be unnecessary, and I am glad to submit this proposition to the wisdom 
of your subcommittee without these further witnesses. 

Let me add that I think that provisions are necessary in the law to 
define carefully who should be authorized to wiretap. 

I think that this criminal law should be so written that authoriza- 
tion should be an affirmative defense. I don’t think the prosecution 
should have to go in and prove lack of authority. I think it should 
be up to the accused person to show that he was authorized. And I 
don’t think that it is necessary for the wording of the law to rebut the 
possible cases where legality might be shown. When you speak of 
tampering with the mails you don’t say “but a person’s secretary shall 
have the right to open his mail in the morning,” nor do I think it is 
necessary in this case to say that people in your office, or others who 
are properly authorized can listen in. 

T do think that a Federal law making unauthorized wiretapping in 
interstate communication would be a fine thing. Already authoriza- 
tion has been spelled out in many of our State laws, so that if this bill 
is passed right in the form in which it now is, it would cover again 
crimes which have been defined; and I am sure that as far as the Fed- 
eral situation goes, that will be further defined within a very short 
time. 

I think that the members of the committee—— 

The Cuatrman. May I ask a question: In your State do you have 
a statute which permits wiretapping under certain circumstances? 

Mr. Curtis. We do, sir; and there have been many headlines about 
just what those provisions should be, and whether officials should have 
to go to the court or the Attorney General before getting permission 
to wiretap. 

The CHatrmMan. Do your judges admit evidence from illegal wire- 
taps? In other words, communications that have been obtained by 
illegal wiretaps, are they admissible in evidence? 

Mr. Curtis. I am not familiar with recent decisions on that point, 
sir, but I am under the impression that evidence may sometimes be 
admissible although obtained illegally. 

The Cnarrman. I take it also that your suggested bill would result 
in the following, that if the wiretap, say, in your State, was author- 
ized, it would not be deemed illegal under your bill. 

Mr. Curtis. I think that is correct, sir. 

The Cuatrman. So that you have a situation where taps could be 
legalized by the Federal Government and perhaps could be legalized 
by the various States? 

Mr. Curtis. I should think a State authorization would be a defense 
under this bill, sir. 
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Mr. Keatrne. I want to commend the gentleman from Massachu- 
setts for introducing this bill and for the leadership which he has 
taken in this field, and I would like to ask one or two questions: I take 
it that the gentleman by offering this bill does not mean to indicate 
that he opposed a bill which not only made illegal wiretapping a penal 
offense but also authorized the use of wiretap evidence in court in 
cases involving the national security. 

Mr. Curtis. That is correct, sir, but I do think that a short and 
clear provision in a new chapter of the Criminal Code would be 
salutory. 

Mr. Keratinea. In a bill which I have introduced, H. R. 5906, I en- 
deavored to cover both of those points. This is just a detail but it is 
something for information. The gentleman from Massachusetts ap- 
parently has put a lesser value on the per diem time of somebody serv- 
ing a jail sentence than I do in my bill. I am not sure which is right 
but the gentleman has “$1,000 or 3 years.” My bill says “$5, 000 or 
1 year.” Is there any significance in the provisions which you have 
made in here? 

Mr. Curtis. I will be glad to leave the question of penalty to the 
wisdom of your subcommittee. 

Mr. Rocers. Mr. Curtis, I too am interested in and want to com- 
mend you in the introduction of this bill and I am wondering, if in 
taking your bill at line 8, you say “without legal authority taps a tele- 
phone wire.” Now are you confining your bill only to the audible com- 
munications on the telephone wire, or do you expect to cover Western 
Union wire, for instances. 

Mr. Curtis. Telephone, sir. 

Mr. Rogers. Just the telephone line? 

Mr. Curtis. Yes. 

Mr. Rocers. And it would not cover communications over wires, 
like telegraphy or intercepts on radio or things of that type. It is not 
covered in your bill, at all. 

Mr. Curtis. That is right. 

Mr. Roecers. Now on line 10 you say “are useful in interstate com- 
munications.” 

I have a telephone in my office I can pick up and call Boston or I 
can call Denver. That is useful in interstate communications. If that 
were unauthorized would that be a violation of the law under your 
interpretation of this bill? 

Mr. Curtis. Mr. Chairman, that enters this very difficult field of 

Federal jurisdiction, and many of us feel that that field has been un- 
duly widened over the period of the last 20 years or so, but I think, 
in view of the present state of the law on that subject, that the answer 
to your question is that that case would be covered, and that it can 
legally be brought within the Federal jurisdiction. 

“Mr: Rocers. Then your interpretation of it would be actually that 
any telephone that could be hung up for interstate conversation would 
be covered by your bill? 

Mr. Curtis. That is right. 

Mr. Rocers. Although additional things might be needed to make 
it operate ? 


Mr. Curtis. Yes. 
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The Cuamman. That would mean also that in a State which has 
no statutory provision authorizing the tapping of wires, any such tap 
in that particular State under your action, would be illegal ¢ 


Mr. Curtis. Mr. Chairman, I think there would be, other ways of 
proving or rebutting any criminal intent. For example, if the Secre- 
tary was on the wire, or there was other good purpose, good reason 
for interception, I don’t think there would be any crime, sir, under 
the general principles of criminal law. 

Mr. Kearrne. It has been held, I believe, that a secretary on the wire 
is eavesdropping rather than intercepting a communication, and is 
not under the ban of any such statute anyway, so I think just listening 
in is what is called eavesdropping and would not be under the ban 
of the thing anyway. 

Mr. Curtis. No, sir, the principle thing banned in this statute is 
the act of wiretapping. Now I understand that there are modern 
scientific methods of wiretapping, in which you don’t actually need 
to interfere with the wire itself. Through electronic means you can 
listen in without even touching the wire, and that is the reason for 
some of the language in this bill. 

The Cuatrman. Would your bill cover the interception of a tele- 
phone conversation by some electronic devices? And it may mean 
that that device used to intercept might not involve an actual tapping? 

Mr. Curtis. That is correct, sir. 

The Cuarrman. You don’t cover then, these new gadgets or modern 
inventions ? 

Mr. Curtis. I think we do, sir, and it was the very sound advice 
- the committee staff that led to the inclusion of those words in the 

ill. 

Mr. Fotry. “Or makes other provisions for listening in.” 

Mr. Rocers. Then may I ask this further question: On line 10 
you say— 
are listening in on any communication line used. 


Now does that mean that if I have 2 phones connected on to 1 line 
and someone picks it up outside and he overhears my conversation 
over the other phone, or the other receiver, would he be guilty under 
this law? 

Mr. Curtis. I don’t think that would be so under the general prin- 
ciples of criminal law, and I don’t believe it would be within the 
terms of this suggested statute, because I don’t think it would be 
“unauthorized” wiretapping. 

Mr. Rocers. I notice you say in line 8— 
without authority to tap the telephone line, or makes other provisions for listen- 
ing in on said wire, with the purpose of intercepting or listening in on any com- 
munication line used— 
so I would take it your interpretation is that there must be the tap. 
The mere listening in on the line, if one line has several receivers, 
doesn’t constitute a crime. 

Mr. Curtis. I think it might, sir, and I would be very happy to 
leave these details to the wisdom of your subcommittee. 

Mr. Fine. Just to carry through on the inquiry propounded by the 
chairman as to whether or not your bill covered these electronic 
devices, I am sure you would cover the situation of a radio beamed 
telescope, which at a mile distance can be brought in on the—can 














WIRETAPPING 17 


cause a tap on a telephone wire. Your bill apparently doesn’t cover 
this advertisement, this article that is advertised, a copy of which 
I received the other day, of a Walkee Recordal. A man carrying a 
brief case standing within 60 feet of you, can record your conversation 
with me if I am talking with you. 

Mr. Keatrne. In the Federal courts the courts have held, that such 
an interception as that is legal. You can use one of those things in 
your necktie. 

Mr. Fixe. I am wondering, Mr. Chairman, whether or not. we 
ought to consider this phase of the problem and I suggest, Mr. Chair- 
ead I hand this up to you, and suggest that that be retained in 
the file? 

The CHarrman. I will say to the gentleman from New York that 
the purpose of the inquiry is to delve into those very matters, and 
also to check on the question of monitoring telephone communications, 
which is very common practice right here in Washington. I think 
we ought to delve into all those phases of interception of telephone 
calls so that we can have a full and comprehensive view of this inter- 
vention situation. 

Mr. Roprno. Mr. Curtis, since you use the word “telephone wire,” 
and “wire,” again you don’t expect to restrict your bill to telephone 
wiretapping entirely. I mean we can conceive within the near future 
with electronic devices, research in telephonic communication, where 
there are no wires necessary, that there would be interception without 
the use of wires? 

Mr. Curtis. Well, Mr. Chairman, I think the greatest need is to 
make wiretapping a crime, and let’s go ahead with that and make 
that clear, and then if we have to go into these other details, that is 
all right with me. 

The Cuatmrman. Thank you, Mr. Curtis. We appreciate the con- 
tribution you have made and it has been very valuable. 

We have now with us our distinguished colleague from Louisiana, 


Mr. Willis. 


STATEMENT OF HON. EDWIN E. WILLIS, A REPRESENTATIVE 
FROM THE THIRD DISTRICT OF LOUISIANA 


Mr. Wis. Mr. Chairman, I appreciate the opportunity to appear 
before your committee in the consideration of wiretapping legisla- 
tion. I have no prepared statement. As a matter of fact I am due 
at the Un-American Activities Committee, so I won’t delay you but 
a minute. 

Congressman Forrester, of Georgia, and I, reintroduced this year, 
the identical measure on this subject that had passed the House last 
year, but not considered by the Senate. That measure which was 
passed by the House was actually a substitute offered by me to the 
proposal of Representative Keating, but of course the general objective 
was identical. That bill was fully debated on the floor of the House 
and we know at least the House had an opportunity to resolve itself— 
well, up to the point of having the measure up for consideration. That 
bill made lawful the tapping of wires and the receiving evidence in 
Federal courts, under supervision of an “order” in a narrow area of 
cases involving national security. Although I will clarify and stand 
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corrected if I am in error, it is my impression that during the con- 
sideration of that bill, an amendment was proposed to ban, or make 
legal, wiretapping, in cases other than those contemplated by that 
bill, and if I remember well, that proposed amendment was defeated. 

Mr. Keattnea. My recollection is that it was ruled out of order as 
being something not within the purview of the bill, and coming under 
the jurisdiction of the Interstate and Foreign Commerce Commission. 

Mr. Wius. As I say I will gladly stand corrected. I know there 
was something on the floor—either the amendment was offered and 
defeated or it was proposed and ruled out of order but there was some 
consideration of it, and I will stand corrected if that is what happened. 
My only point is that we do know that the House was willing to go 
so far. If it will go further, I don’t know. In the consideration of 
wire tap legislation last year we avoided going beyond the bill as 
passed by the House and one of the reasons was a feeling prevailing 
at that time that we weren’t sure that the House was in the mood to 
adopt such a measure but I am very happy that the subject is under 
consideration by your committee. I personally have not read the 
other bills and I am not prepared to say how I myself would vote, 
beyond what we did last year, but I will certainly read the record and 
give the legislation every consideration, and I appreciate the oppor- 
tunity to appear before you. 

Before closing, I would like at this time, to ask permission to file 
a short statement left with me for inclusion in the record, of Mr. 
Forrester of Georgia. 

The Cuamrman. You have that permission. 

(The statement referred to follows :) 


STATEMENT OF E. L. (Tic) Forrester, MEMBER OF CONGRESS, REGARDING H. R. 762 


Mr. Chairman, I appreciate the privilege accorded me to appear before this 
subcommittee and testify in behalf of H. R. 762, of which I am the author. 

I do not wish to unduly trespass upon the time of this committee as I well 
understand that at least the majority of this committee are fully familiar with 
the contents of this bill, and I am conscious of the fact that many members of 
this subcommittee have heretofore supported this identical legislation. 

This committee will recall that the exact provisions, contained in this hill, 
were offered as a substitute on the floor last year by the gentleman, Mr. Willis, 
of Louisiana, and that the substitute was gladly accepted and pussed on the 
floor. It was my privilege to collaborate with the gentleman from Louisiana 
in the drawing of the substitute, and to join in espousing the same on the 
floor. 

This bill represents the thoughts and heartbeats of the ladies and gentlemen 
representing our country in the House of Representatives. This bill is com- 
pletely nonpartisan, and that is as it should be. This bill had almost the un- 
divided support of the Democratic and Republican Members of the House Judici- 
ary Committee and the overwhelming support of the Members of Congress, who 
were lawyers. Legislation of this type naturally excites the interest of the 
legal profession, the legal profession recognizing that legislation on the subject 
covered in H. R. 762 is imperative, but that such legislation can be had in har- 
mony with the provisions of this bill so that no violence will be done to our 
constitutional concepts and traditions. 

The gentleman from Louisiana has introduced an identical bill, and I am sure 
I speak for the both of us when I say that neither of us are interested in which 
one of the two bills shall be favorably considered. Our interest is simply in see- 
ing that this legislation becomes the law of our land at the earliest practicable 
moment. I am persuaded that the provisions contained in this bill will have 
the overwhelming approval of both of the parties now represented in the House. 
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The Cuairman. Does your State have a statute which prohibits 
wiretapping except under certain circumstances ? . 

Mr. Wits. I heard the question asked of Mr. Curtis awhile ago 
and I have been thinking about it. I don’t know whether we have 
a statute on the subject. I don’t think so, We have one in certain 
cases, I think, admitted wiretapping in evidence. I may be wrong 
even about that, but that is my impression. 

The Cuatrman. Your impression is that evidence obtained by any 
kind of a wiretap will be received in evidence ? 

Mr. Wis. I don’t know how broad the jurisprudence is. It is 
my recollection that I read in the newspapers sometime ago, of the 
recording of a man’s questions and answers before the sheriff, that 
the voice was admitted in evidence instead of a written confession. 
I remember that. Now, whether we have jurisprudence, and how tight 
or broad it is, with respect to wiretapping, I am not sure. 

The CuarrmMan. What I am driving at is whether or not we should 
enact a Federal statute that we might devise, paramount, so that 
it would be illegal, for even such wiretaps as might be authorized 
under State statute. 

Mr. Witu1s. Do you mean have the Federal law override the State 
statute ? 

The Cuatrman. Yes. That isn’t my view. I am only asking the 
question. 

Mr. Wiuuis. I think you would run into serious trouble on the floor 
if you tried to do that. I don’t think I would go that far. I think 
my mind would be made up right now that I wouldn’t do that. 

Mr. McCuttocn. Mr. Chairman, could I ask one question in that 
field: Does the gentleman who is testifying, who has been a very able 
constitutional lawyer and student of evidence, does he know whether 
or not there are any fields in which Federal statutory law writes the 
rules of evidence with respect to trials in State courts? 

Mr. Wuu1s. I was so overcome by your compliments that I missed 
the heart of the question. 

Mr. McCutiocn. It wasn’t intended to be confusing. 

Does the gentleman know of any Federal statutory legislation which 
prohibits the use in evidence in a State court, evidence that may be 
secured in the field that is subject to control of the Congress of the 
United States? 

Mr. Wiis. No, I don’t. I think the reverse is true. I think it 
is deliberately avoided. I don’t know about its constitutionality. 

Mr. Keratine. Personally, I share the views of the gentleman. I 
would be opposed to a Federal statute which can override the State 
statute on that subject. In other words, if the State elected to permit 
wiretapping under certain circumstances, I would be opposed to a 
Federal statute which overrode that. I think it is a matter for each 
State to determine itself. 

The gentleman and I have been in this subject for some time and 
I want to ask the gentleman this, because of his experience in this 
field, and sharing, as regards him, all the sentiments expressed by my 
colleague from Ohio. 

The bill 5096, which I have introduced, is worded the same as the 
gentleman’s bill with regard to the authorization of wiretap evidence, 
the use of it in court. It doesn’t necessarily represent my considered 
views, but as a practical matter in the light of the vote taken last year, 
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I think it is the only type of legislation along those lines which has a 
likelihood of success. I think that legislation in this field is badly 
needed, as I said in the debate last year. 

I have incorporated in that bill provisions worded differently from 
what Mr. Curtis is getting at, but directed to the same objective. 

Have you given any thought to whether you would go along with 
any provision along those lines, or whether you think the time has 
come when we should crack down on illegal wiretapping which is not 
done in accordance with either Federal or State laws? 

Mr. Wriuts. Well, I think the direction of the hearing, the people 
who expressed their interest—and I was glad to know that the chair- 
man intends to bring in the views of people from broad areas—may 
well tell us how far we should go. Up to now I would not be prepared 
to say that I would go beyond what we did last year, but I certainly 
am not saying that my mind is completely shut against it. 

Mr. Keatrna. Has there been any of these revelations of improper 
use of wiretaps in Louisiana, such as have appeared in some of the 
other States? 

Mr. Wits. I don’t know. 

Mr. Keattne. You don’t have a State statute so it might not: arise. 

Mr. Scorr. I personally would not favor a paramount Federal pro- 
vision which would override a State law because, as a matter of possible 
interest in my State, the district attorney of my city has asked for 
legislation on wiretapping under certain limited conditions, and the 
bar association of that city has met and by a moderate majority voted 
against it and for the present has killed any wiretap legislation but 
it is a matter of great interest in that State that the matter be left 
to the States to decide, but I understand that is the gentleman’s view. 

Mr. Wiut1s. That is my view. 

Mr. Scorr. Just for the record, I agree with Mr. Keating though 
probably the provision of last year leaving the discretion in the At- 
torney General may be, res determinata, the House took a position 
different to it. 

Mr. Kratrne. The Congress isn’t bound by res adjudicata. 

Mr. Scorr. I think it is best to have the responsibility in the At- 
torney General for these wiretap procedures no matter who he may be, 
than to give any Attorney General the right to pick—let’s say—the 
same district judge, which he has himself appointed or whose appoint- 
ment he has secured, because it is certainly known that any Attorney 
General, if he wished to, could find himself a district judge who would 
take him off the hook, and I think that such a provision does take any 
Attorney General off the hook by permitting him to say, “This is a 
matter which has been decided by a court.” 

Mr. Keatine. Along that line may I make this inquiry, Mr. Chair- 
man. Has the gentleman given any more thought to really the pre- 
vailing argument in my thinking on that subject, in leaving the au- 
thority in the Attorney General, to the point that under our Consti- 
tution it would not be possible to have the courts pass on this except 
as you went to the judge in each Federal district, when you were seek- 
ing to crack down on interstate conspiracy? That, more than the 
speed or the secrecy or any of these other things, was a rather per- 
suasive argument with me—— 

Mr. Scorr. How do you mean goto each Federal judge? 
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Mr. Keatinc. Under the bill which we enacted as to the future, it 
would require going to a court to get the order. , 

Now, it is my opinion at the moment that under the Constitution, if 
we were seeking to crack down on an interstate conspiracy, one stretch- 
ing from New York to California, it would be necessary to go and get 
an order from each Federal judge in each district where you were 
seeking to intercept and, in many cases, that would be a very cumber- 
some procedure which might vitiate the benefit of the entire pro- 
ceeding. There is one case which seems to indicate that that would be 
necessary. 

..I would be happy to be persuaded that it would not but I wondered 
if the gentleman, since our debate, has given any thought to it ? 

Mr. Scorr. No, I have not thought about it. It was my view that 
the statute as drawn would permit the Attorney General to go to any 
Federal judge. The constitutionality of it would, of course, be met 
some of these days but I think under the bill contemplated he would 
have that opportunity. 

Mr. KEAT.NG. There was a case in which it was held that for some 
evidentiary purpose I think that the use of evidence in an examination 
before trial—explain that, would you, Mr. Foley ¢ 

Mr. Fotry. Are you speaking of the case of Weinberg v. the United 
States? 

Mr. Keatine. Yes. 

Mr. Fotry. The facts of the case briefly were this: Indictment was 
found in the eastern district of Michigan and the judge there issued 
a warrant for search and seizure on property located in the southern 
district of New York. The warrant was executed. Then, a woman 
appeared, Mrs. Weinberg, and claimed that the property seized was 
her property and asked for its return. The district court refused. 
Upon appeal, however, the verdict of the district court was reversed 
and the court in effect said that it did not think that under the con- 
stitutional provisions that such an order could be issued by the Eastern 
District Court of Michigan, on property then located in the city of 
New York, and that Congress apparently didn’t have the power 
to extend the territorial jurisdiction of the court. 

Mr. Keatine. Under the Constitution ? 

Mr. Forry. Under article 3, section 2, requiring the trying of all 
crimes in the State and under the sixth amendment, in the State 
and district where committed. 

Mr. Keatine. That was what I was referring to. 

Now, I think that raises a serious problem whether this isn’t akin 
to that situation. 

Mr. Wits. I realize the problem but I don’t know the answer 
to it. 

The CuatrMan. The authority might well rest with the Attorney 
General to authorize these tapping of wires; I had such a view some- 
time ago and that view changed because of the development of new 
factors and circumstances. 

I think the authority lies with the judges or the courts in all those 
States where wiretaps may be made legal. 

Now, one of the reasons that prompted me to change my view was 
the fact that the Department of Justice indulges in wiretapping 
through its officials. There is no doubt about that, and I think the 
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Department has been derelict—the Department under various admin- 
istrations has been derelict and recreant in not enforcing the Federal 
Communications Act. 

We had a statement which I read this morning which is well worth 
repeating of former Attorney General Jackson. He said: 

I do not feel the Department of Justice can in good conscience prosecute per- 
sons for a practice engaged in by the Department itself, and regarded as reason- 
able by the Department. 

Now, if the Department has been recreant and has been failing to 
properly prosecute the act itself, I certainly wouldn’t want to lodge 
authority in the Attorney General, whatever administration, to grant 
authority to make these wiretaps. That is my personal opinion. 

Mr. Wiis. Mr. Chairman, may I say in answer to that, I under- 
stand there is nothing in the present Federal statute which gives the 
Attorney General any power to prosecute anybody. 

The Cuatrman. Yes, if he taps and divulges. 

Mr. Keating. Is there a specific penalty ? 

The Cuarrman. There certainly is. 

Mr. Forry. Mr. Keating, all violations of the Communications Act 
are punishable under section 501. 

Mr. Rogers. Yes, but the point is this: Under the present law, the 
fact that you tap in itself does not constitute a crime. It is also the 
divulging of the information. 

The Cuarrman. But, I maintain there have been cases of both and 
there have been no prosecutions because the Department felt that it 
was unfair for them to prosecute for violation of cases where they, 
themselves, have been guilty of doing the very same thing. 

Mr. Keatine. I know of no case where they have been guilty of 
divulging. 

Mr. Wis. I remember the bold and very frank ruling of former 
Attorney General Jackson and in that ruling he has been followed 
admittedly by his successors in office, including the present Attorney 
General, and it results from this: The interpretation they give to the 
Communications Act is that in order for a violation to exist that you 
must have a tapping and divulging, and they have held—although, 
that has never been held by the courts—the Attorneys General have 
ruled that tapping alone is lawful, but significantly, all the Attorneys 
General—I think it is correct to say—have avoided a prosecution to 
test their ruling as to whether the courts themselves would say ulti- 
mately, that indiscriminant wiretapping is lawful. They have only 
brought the court cases involving both tapping and divulging. So I 
say former Attorney General Jackson was very frank, and he is to be 
admired for it, and his ruling has been followed up to date. The chair- 
man is correct. And that revolves around the ruling, their interpre- 
tation of the statute, but they have never tested it. 

Mr. Rogers. This is probably along the same line, directing your 
attention to section 4 of the bill. Section 4 of Mr. Keating’s bill and 
not yours—I probably shouldn’t propound this question to you, but 
Mr. Keating’s bill at section 4, H. R. 5096, makes it a crime for anyone 
to intercept or attempt to intercept communications, unless it is au- 
thorized by the United States or the FBI— 


—or authorized agents of any State, Territory or possession of the United States, 
acting by authority of a law of such State, Territory or possession. 
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Now, you don’t have that in your bill, do you, Mr. Willis? 

Mr. Wuu1s. No. That seems to be a little broader. 

Mr. Rogers. What I wanted to bring out is this: If we said as an 
example that no wiretraps should be had except on three conditions 
outlined—one of them being an authority from the State—now would, 
under this language, wouldn’t the State then have a right, or State 
officials or anybody pursuant to a State law would then tap not only 
interstate but intrastate, and still not be subject to punishment under 
this section 4, of Mr. Keating’s bill ? 

Mr. Wits. That could well follow, but I don’t know what the 
gentleman had in mind using those words. 

The CHarrman. We will hear later from Mr. Keating. 

Are there any other questions? 

Well, thank you very much, Mr. Willis. We appreciate vour com- 
ing in and taking the time and giving us your valuable advice. 

Mr. Keatina. Mr. Chairman, with your permission I will come 
down here where I can face my accusers, 


STATEMENT OF HON. KENNETH B. KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Keatine. Like Mr. Willis, Mr. Chairman and members of the 
committee, I have no prepared statement, but I would like to discuss 
with you H. R. 5096 which is a bill I have introduced on this subject. 

Now, this is a twofold bill. First, it deals with the problem which 
we had in the last Congress, to authorize the use in evidence of infor- 
mation obtained by: 

The Cuarrman. May I interrupt a minute, Mr. Keating. We 
intend to hear after you, Mr. Keating, the Assistant Attorney Gen- 
eral, Mr. Olney, and the House is considering the bill of the gentle- 
man from California, Mr. Doyle, on the question of rubber, exempting 
from the disposal bill, certain plants. I doubt whether there will be 
a quorum call and we may be able to run until 1 o’clock. We are very 
anxious to hear Mr. Olney before we terminate our proceedings this 
morning. 

Mr. Keartinea. I appreciate that, and as the chairman knows, I am 
always very brief in any comments I have. 

The CHarrMan. You take as long as you want, as long as we can 
hear Mr. Olney. 

Mr. Keating. This bill deals with that problem by accepting the 
decision of the House in the last Congress, which was in the nature 
of a compromise between the two points of view in that, as you 
remember, it provided that any evidence obtained up to the date the 
bill passed, upon written authority of the Attorney General, which 
is the way they have been operating, could be used in court without 
anything more, and then requiring that as to the future it would be 
necessary to go to a court and show that there was reasonable cause 
to believe that one of the designated crimes has been or is about to 
be committed and that the communications may contain information 
which would assist in the conduct of such investigations. Now, I 
have serious doubt about that court procedure but I think as a prac- 
tical matter that the paramount consideration is the enactment of 
legislation and as a practical matter that such an approach is the 
only one likely to be successful in this Congress. 
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Perhaps when we have more time I would be happy to explain to 
the committee the evolution of my thinking on this subject, as to 
whether this authority should rest with the Attorney General, or with 
a court. 

The Cuatrman. I think we all have had evolutions in our thinking. 
We have gone from one side to another. 

Mr. Keattna. That is true. The chairman has indicated the change 
in his thinking and I likewise have had one except that it hasn’t coin- 
cided entirely with that of the chairman. ; 

I would like to discuss section 4 of this bill, which adds in here—and 
I think the time has come when we have to do this—a provision that 
any wiretapping shall be made illegal and shall subject a person to the 
penal provisions of $5,000 fine, or imprisonment for a year and a day 
or both, if it is done, except under three circumstances: (1) By the 
authorized agents of the United States seeking evidence in accordance 
with the provisions of this very same act; (2) the FBI agents seeking 
to detect or prevent any felony, as defined in the United States Code, 
and that is to take care of cases where—and it is recognized that the 
Federal Bureau of Investigation does tap wires in a relatively small 
number of cases—in the case of serious crimes and upon the express, 
written authority of the Attorney General, and there was nothing in 
the bill which we passed last year which would put a stop to that 
practice. 

I am convinced by my conversations with Mr. Hoover and Mr. 
Brownell, that it is necessary to continue that permission—that is 
necessary at least to provide for an exception there that it would not 
be a criminal offense for the FBI to do that in cases where they have the 
express, written authority of the Attorney General. They use it, for 
instance, in kidnaping, and I am told—lI feel at liberty to say this 
much about it that in several cases of kidnaping, the evidence as to 
who was the extortioner and so on, has been obtained through authority 
of this kind. 

Then, the third exception would be the authorized agents of any 
State, Territory or possession, acting by authority of a law of that 
State—and on that I feel strongly—that let us say in New York where 
we have a wiretap law which authorizes the use in court of evidence 
obtained by wiretapping in any crime. While as a member of the New 
York State Legislature, I might not have been willing to go that far, 
yet when the State has spoken on the subject it seems to me if that is 
going to be changed it should be done by the State legislature and 
that we, as a Federal body, should not seek to impose our will upon a 
State—the various States in the Union. 

Now, that would mean that anybody who didn’t come within one of 
those three exceptions would run afoul of the provisions of a Federal 
penal statute, and it should get the snoopers and eavesdroppers and 
cover those cases where criminals use this device to fatten themselves 
and to spy on their rival gang leaders and where business concerns use 
it for a competitive advantage, or a union may use it against another 
union for that purpose, or a business concern use it against a union, or 
a union against a business concern, or something of that kind. 

We have heard of such instances and it is a practice which I think 
is abhorrent to most people in this country and that the time has come 
when we as a Federal body should deal with it in a very firm manner. 
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The CuarrmMan. Will the gentleman yield? 

Mr. Keratine. Yes. : 

The Cuairman. I take it that if, for example, an employee of the 
Department of Justice in any of its branches tapped a wire, even in 
cases not involving our national security, not involving treason and 
espionage, atomic energy, and so forth, if they tapped a wire outside 
of acceptable cases or admissible cases, ‘with the consent and approval 
of the Attorney General, they would not violate the law. 

Mr. Keatine. They would not under this provision. They do not 
violate it now, and this does not provide that they would violate it, 
and perhaps in that regard 

The CHarmman. But they must get the consent of the Attorney 
General ? 

Mr. Keating. That is right. 

Now, that is, as I understand it, Mr. Chairman, a departmental 
practice. I don’t think it is written into the law that they must 
have the express written approval of the Attorney General, and 
for that reason I would suggest that we might want to consider, 
on page 4 of this bill, at about line 18, such a provision, provided 
that interception is done upon the express written approval of the 
Attorney General. It now, as I understand it, is not in the law 
but is a departmental practice which has been followed by all of 
the Attorneys General since Jackson’s time, at least. 

The Cuairman. Suppose somebody from the Department of Com- 
merce tapped a wire. Could they do it with the consent of the Attor- 
ney General, in your opinion? 

Mr. Keatine. Under this, they would run afoul of this provision, 
because it only applies to authorized agents of the Federal Bureau of 
Investigation. 

The Cuarrman. I see. 

Your bill, I presume, provides for tapping by CLA, and so forth? 

Mr. Keating. No, it would not. On line 16, we might want to 
broaden 

The CuHarrman. What page? 

Mr. Keatine. Page 4, where we say, “authorized agents of the 
Federal Bureau of Investigation,” you might want to ‘consider en- 
larging that to take in the ones who listed on page 1, namely, the 
Army General Staff, the Air Force, the Navy, and perhaps the CIA. 
Of course, none of us know much about what the CIA does. 

The Cuatrman. The CIA would naturally only be interested in 
sabotage and those outlying felonies, is that not correct? 

Mr. Keattna. I think they deal in foreign countries only. The 
counsel has a comment on that which might ‘be helpful at this point. 

Mr. Fotry. Under the statute which created the CIA, they are 
banned from any internal security. They are not involved at all. 

The Cuarrman. I mean their counterpart in this country. 

Mr. Fotry. I beg your pardon. 

The Cuamman. What is the counterpart in this country? 

Mr. Fotry. The internal-security agency within the United States 
is the FBI. 

Mr. Rocers. I think we agreed that under the present law, most 
anyone can tap and obtain information. It pertains only when it is 
divulged. The object and purpose of your bill is to permit that if, 
under certain circumstances, a tap is made—that is, as you have 
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outlined, either through order from the court, or from the Attorney 
General—then that can be divulged in a criminal proceeding, or be 
used as evidence. That is the intent and purpose, there. 

Mr. Keatina. In the six crimes involving the national security, 
only. I do not, for instance, include kidnaping which the chairman 
has spoken of. That is one of the problems we have before us in our 
consideration. 

Mr. Rocers. That leads me to the question where on line 17, or 
you are starting on line 15: 

Authorized agents of the Federal Bureau of Investigation seeking to detect 
or prevent any felony as defined in chapter 1, title 18, of the United States 
Code. 

Now, does that men any felony under the Federal law? 

Mr. Keating. Yes. 

Mr. Rogers. In other words, under your bill, any Federal agency 
that is seeking to detect the commission of a felony would be author- 
ized to tap, and the evidence thus obtained would be admissible? 

Mr. Keatine. Only the Federal Bureau of Investigation. 

Mr. Rocers. But the Federal Bureau of Investigation would have 
authority, as it deals with felony. 

Mr. Keatrine. That is right, just as it does now. 

Mr. Rogers. Now, the next question is, would it then become a 
Federal crime under this law, if the tapper failed to comply with the 
provisions, be it on an intrastate line, would he then be guilty? 

Mr. Keatine. I believe it has been held that the communication 
lines, because they make it possible for you to talk interstate, are all 
interstate lines, and even though he was talking within the State, 
he would come under the ben of this. 

Mr. Rogers. But because there is a possibility that it can be con- 
nected up in interstate comiaerce, then, because of that fact, we would 
have jurisdiction and could ban the tapping ? 

Mr. Keatrne. That is my understanding. 

Mr. Rogers. The next thing goes to your section 3, which is on 
line 18 where it says: 

The authorized agents of any State, Territory, or possession of the United 
States, acting by the authority of the law of such States 


- 


Mr. Keatinc. What section ? 

Mr. Rogers. It is section 4, down on line 18, the third exception. 

Now, would that mean that if an individual walks into court and 
says “Well, I got the authority from the State to tap this wire,” and 
it happened to be an interstate communication ? 

Would that then be a defense for his tapping ? 

Mr. Keatrna. If he was an authorized agent of the State and had 
that authority under the State law, it would be a defense. 

Mr. Rocers. Suppose that a State law permitted other than au- 
thorized agents to tap—agents of the State. Suppose some person 
other than the authorized agent should tap it ? 

Mr. Keatinc. He would not have a defense under this wording. 
Now, we might want to consider whether we should enlarge that or 
not. I would be inclined to think we should not, but I would be 
openminded on it. 

The CuarrmMan. Proceed, Mr. Keating. 
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Mr. Keatine. I have finished. 
Mr. Foey (reading) : 
Authorized agents of the Federal Bureau of Investigation seeking to detect 

or prevent any felony as defined in chapter 1 of title 18 of the United States 

Code. 

You said perhaps there might be an exception made in the cases of 

the Army and Navy. I was wondering about counterfeiting, nar- 

cotics and customs, and so forth, which are all under the Treasury 

Department. 

Mr. Kratine. I don’t know whether they do any tapping now or 
not. That is something we might want to take up either in open or 
executive session. 

In our consideration of the matter last year we included only the 
FBI and the military arms. 

Mr. Roprno. Mr. Keating, just one question: What happens in a 
situation where a State has a statute actually prohibiting wiretapping ? 

Mr. Keating. That would take precedence. 

Mr. Rogers. In other words, if the State of Pennsylvania pro- 
hibited wiretapping altogether, the State of Ohio permitting it, if 
the sheriff in Pennsylvania tapped he would be guilty but a sheriff in 
Ohio had State authority, he wouldn’t be guilty, so you permit a crime 
in Pennsylvania but at the same time you would not permit a crime in 
Ohio. 

Mr. Keattne. That is right. That is not unusual. You know 
you can do some things in some States that are criminal. No doubt 
the gentleman is an expert in it but it is possible. 

Mr. Rocers. The thing is this: We are passing Federal laws. That 
should be uniform. I am just talking about the constitutional ques- 
tion of it. If it is uniform and doesn’t apply in Ohio but does in 
Pennsylvania, are we not then into a constitutional question. 

Mr. Kratina. No, I don’t think so, when you word it as an excep- 
tion, in saying that the State laws shall take precedence over the Fed- 
eral law in that regard, which is substantially what is meant to be 
said in the third exception there. Perhaps the wording should be 
improved. 

Mr. Roptno. In other words, Mr. Keating, if in a State—and as- 
suming in the State of New Jersey there is a statute prohibiting wire- 
tapping—if in the State of New Jersey there was prohibition against 
wiretapping with a penalty for the wiretapping, and yet under the 
Federal statute it was permissible, that person would go free? 

Mr. Kratinc. He would not be amenable to the Federal statute but 
he wou!d be amenable by exception of the provision to the New Jersey 
statute. 

The CuarrmMan. Suppose we take the State of New Jersey and they 
prohibit all wiretapping with no exceptions. Then after we pass your 
bill or my bill or one of the other bills, which would authorize wire- 
tapping under certain circumstances, a representative of the Govern- 
ment taps under those circumstances for treason, in New Jersey. What 
would be the situation there? 

Mr. Keatrne. That would be a situation for the Supreme Court of 
the United States. 

Do you mean if he were indicated in the State of New Jersey? 
You or I jointly would be happy to defend him and take that interest- 
ing question to the Supreme Court, I feel sure. 

64652—55—3 
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The Cratrman. Thank you very much, Mr. Keating. 

Mr. Olney, you have been patiently waiting and we will be glad 
to hear you now. 

Mr. Otney. Do you desire to have me sworn? 

The Cuamman. No, there is no need to swear you. 


STATEMENT OF WARREN OLNEY, ASSISTANT ATTORNEY GENERAL, 
CRIMINAL DIVISION, DEPARTMENT OF JUSTICE 


Mr. Otney. Mr. Chairman, I am appearing here in response to a 
written request from the committee addressed to the Attorney Gen- 
eral, asking that the Attorney General or his representative appear 
and give the views of the Department of Justice relative to the pend- 
ing legislation. The letter lists H. R. 762, H. R. 867, H. R. 4513, and 
H. R. 4728. 

I understand that since this letter was written, still an additional 
bill has been offered, H. R. 5096. 

Mr. Keatine. Did you mention 4513? 

Mr. Otney. Yes, I did. There is a total of four mentioned in the 
letter, and then a fifth one which I understood was introduced, I be- 
lieve, yesterday. At least we first learned of it yesterday. 

The Cuarrman. What letter are you referring to, the letter I wrote 
to the Department? 

Mr. Otney. Yes, sir. It isa letter signed by the chairman and under 
date of March 17. 

I think in explaining the position of the Department of Justice, I 
should make it clear at the outset that in the present Congress, the 
Department has not sponsored any legislation that relates to this 

eneral subject. The result is that the bills which are pending here 
Five not been analyzed as legislative proposals in the usual way to 
determine whether the Department is prepared to support any one of 
them or not. The procedure which the Justice Department always 
follows in determining what its official position is going to be with 
respect to a legislative measure, is always to refer it first to the Office 
of Legal Council in the Department of Justice which examines such 
constitutional questions as may come up. Any draft of a statement, a 
view or opinion is submitted by the Office of Legal Council to the Di- 
visions of the Department that may be affected. 

In this case, unquestionably to the Criminal Division, to the Internal 
ee Division, and to the agencies that may be affected, such as 
the FBI. 

I mention all this because those procedures which are always fol- 
lowed before we formulate an official opinion with respect to any par- 
ticular bill, have not been followed in connection with any of the 
bills that are under discussion here before the committee. 

Nevertheless, with respect to portions of the matters in which this 
committee is ess believe that the Department has given ex- 
pression, already, to general views on the subject, which may be of 
some value to the committee and I am offering them in the hope that 
they may be. 

These arose—this expression of the views arose out of legislation 
which was proposed at the last Congress and at that time, the Attorney 
General testified on a number of occasions, and made a number of 
statements as to the views of the Department, but I think that it is 
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important to the committee here to have in mind the very limited 
interest, or rather the very limited concern that the Attorney-General 
had in making his statement last year, with the problem with which 
the committee is confronted. é 

I understand from the committee’s letter—and I think that it was 
apparent from the testimony which I heard this morning from the 
sponsors of the bills, that the committee is interested in this entire 
subject in a broad way. Not just in what the Department of Justice 
may think it needs to operate effectively, but also in.such broad things 
as what restrictions, it any, the Federal law ought to place on the 
States. What agencies, if any, ought to be allowed—other agencies 
than the Department of Justice—ought to be allowed to indulge in 
such practices, if at all, and under what conditions. 

Now, admittedly 

The CuarrMan. I think the gentleman is correct in his appreciation 
of what our purposes and plans are. It isa comprehensive view of this 
entire subject. I presume that the Department of Justice will in due 
course submit reports to us on the various bills that have been offered. 

Mr. Otney. We will be very glad to do that, Mr. Chairman. I just 
didn’t want to be misunderstood, now, that we were attempting to 
express our views on all of these bills or on this whole broad problem. 

The CuHarrman. I understand it would be unfair to ask you to ex- 
pross specific views on all these problems that have arisen, today. It 
may be that at some subsequent time you or some one of your col- 
leagues in the Department might care to express views on this com- 

wrehensive situation, or on some of the specific subjects embraced with- 
in this entire purview of wiretapping. 

Mr. Otney. I think we would welcome such an opportunity, Mr. 
Chairman. I do have here a statement which was made by the At- 
torney General, and which was prepared for his testimony before the 
subcommittee of the Judiciary Committee of the Senate, on April 20, 
1954, and that is a statement of some 12 pages containing the position 
which the Department took officially last year in connection with the 
legislation which it sponsored, at that time. I would like to offer it, 
if I might, at this time. I take it the chairman does not desire me to 
read it. 

The Cuatrman. You have that permission. 

(The statement referred to follows :) 





STATEMENT BY ATTORNEY GENERAL BROWNELL Daren Aprit, 20, 1954 


This committee is deeply concerned over the shameful history of Communist 
espionage in Government and in other segments of our society, and of betrayal 
of our vital secrets. It seeks to find a new and fair solution to an old problem 
by its present inquiry into pending wiretap evidence proposals. 

This is no easy task. The wiretapping controversy has raged for many 
years. The problem touches each of us. How can we best achieve a proper 
balance between the safety of the Nation and the precious liberties of the 
people? 

Every Attorney General over the last 20 years has favored and authorized 
wiretapping by Federal officers in cases involving security. This policy, adhered 
to by my predecessors, has been taken with the full knowledge, consent and 
approval of Presidents Roosevelt and Truman. None of the proposals before 
you gives the Attorney General or any other Government official any additional 
power to tap wires over and beyond that which has been exercised since 1941. 

Much of the evidence now available of the illegal actions of Communists 
and of their future plans, has been derived from wiretapping by the Federal 
Bureau of Investigation under supervision of various Attorneys General. Yet, 
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us fe know, wiretap evidence is not admissible in prosecutions in Federal 
courts. 

This is so not because of any provision or right contained in the Constitu- 
tion. On the contrary, the Supreme Court has held that introduction of wire- 
tapping evidence neither violates rights against unlawful search or seizure 
under the fourth amendment nor rights aga‘nst self-incrimination under the 
fifth amendment. The only reason wiretapped evidence is presently inadmis- 
sible in the Federal courts is that the Supreme Court has construed section 
605 of the Federal Communications Act, enacted in 1934, as a bar to admitting 
such evidence even when obtained by Federal officers. 

Now information is not an end in itself. The knowledge gained is important 
to the extent that it can be used promptly to forestall threatened danger to our 
internal security. It is equally essential that the information we obtain be 
admissible in court at the proper time and place to accomplish the objective 
of jailing those who have offended our laws, 

Under section 605, as construed by the Supreme Court, the wiretaps might 
disclose that the accused has stolen and peddled important bomb secrets, or 
that he was plotting the assassination of a high Government official, or that 
he was about to blow up a strategic defense plant or commit some other grave 
offen’e. Yet neither the information obtained thereby, nor other information 
or clues to which the wiretaps indirectly led, could be introduced to convict this 
Cefendant. Indeed, if either all the evidence or any part of the vital evidence 
was obtained through this means, the defendant would go scot-free. 

It was this loophole in our Federal law of evidence that led to reversal of the 
conviction in the Coplon case, though Judge Learned Hand, speaking for the 
court of appeals, refused to dismiss the indictment because the “guilt is plain.” 

It is this loophole that all of us are trying to plug so that those guilty of 
espionag? and related offenses will no longer escape punishment merely because 
thev res orted to the telephone to carry out their treachery. 

Everyone agrees that invasion of privacy is repugnant to all Americans. But 
how can we possibly preserve the safety and liberty of everyone in this Nation 
unless we pull Federal presecuting attorneys out of their strait jackets and permit 
them to use intercepted evidence in the trial of security cases? 

Let us not delude ourselves any longer. We might just as well face up to 
the fact that the Communists are subversives and conspirators working fanati- 
cally in the interests of a hostile foreign power. Again and ogain they have 
demonstrated that an integral part of their policy is the internal disruption and 
destruction of this and other free governments of the world. 

It is almost imp»ssible to spot them since they no longer use membership cards 
or other written documents which will identify them for what they are. Nor 
do they look like criminals or persons we would imagine would resemble the old- 
type Bolshevik. The conspiratorial Communist is too smart to be singled out 
by physical traits or surface behavior. As a matter of necessity, they turn to 
the telephone to carry on their intrigue. The success of their plans frequently 
rests upon piecing together shreds of information received from many sources 
and many nests. The participants in the conspiracy are often dispersed and 
stationed in various strategic positions in Government and elsewhere through- 
out the country. Their operations are net only internal. They are als» of 
an international and intercontinental character. ‘Thousands of diplomatic, mili- 
tary, scientific, and economic secrets of the United States have been stolen by 
Soviet agents in our Government and other persons closely connected with the 
Communists.” If we are to cope with our internal enemies we must know when 
they will strike next, who will be their next victim, what valuable Govern- 
ment secret will be the subject of a new theft, where a leading fugitive con- 
spirator is being concealed. We must also be able to use our evidence in court 
s» that these wrongdoers will no longer continue to prey on the freedom and 
liberty of our Nation. 

Trailing these spies and traitors or trapping them is difficult unless you can 
tap their messages. Convicting them is practically impossible unless you can 
use these wiretaps in court. 

Since these enemy agents will not talk in court or speak the truth, and since 
Federal agents are forbidden from testifying to what they heard over the phone, 
the Department of Justice is blocked from proving its case and sending these 
spies and espionage agents to jail where they belong. The result is that many 
of the persons responsible for these grave mideeds are still at large and will 
actually be aided in their deceptions so long as the existing law of evidence is 
permitted to stand. 
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Surely this Nation need not wait until it has been destroyed before learning 
who its traitors are and bringing them to justice. “a 

We turn now to the contentions raised by the opponents to pending bills author- 
izing wiretapped evidence to be admitted in the Federal courts. 

The principal reasons for oppositicn to the pending bills are that wiretapping 
is still dirty business; that we should not fight Communist spies by imitating 
their methods; that wiretaps will be used to harm innocent persons; that privacy 
will be invaded and people will be apprehensive about using the phone; and 
that the authority conferred upon Federal officers to wiretap may be abused. 
While these arguments are persuasive on their face, they do not stand up on 
analysis. 

First consider the claim that intercepted evidence should not be admissible 
in Federal courts because wiretapping is dirty business. 

Inherently, we people have little liking for eavesdropping of any kind. Fair 
play and freedom mean so much to us. Wiretap snooping reminds us of the 
methods employed by the Nazi gestapo and the Soviet secret service. 

While some of these people would ban such evidence, they seem to be unaware 
that the law presently admits evidence which is obtained by informers; by eaves- 
droppers at someone’s keyhole or window ; by an officer concealed in a closet; by 
installation of a recording device on the adjoining wall of a man’s hotel or office; 
and by transmitters concealed on an agent’s person. Moreover, under the law, 
a Government witness may testify to every word of his telephone conversation 
with a defendant, and his testimony may even be distorted by an imperfect mem- 
ory or character. Yet the Federal Court would not admit an exact transcrip- 
tion of an intercepted conversation in the form of a phonograph recording. And 
the Supreme Court only recently held that although evidence is unlawfully seized, 
it is admissible in a Federal criminal proceeding to establish that the defendant 
lied. 

There is little, if anything, to distinguish between these approved methods of 
obtaining and admitting evidence, and wiretaps which are not admissible. In 
these modern times, society would be severely handicapped unless it coul:! resort 
to these methods to combat crime and to protect itself from internal enemies. 

Re-evaluation of the critical situation today makes it clear that authorized 
wiretapping under careful restrictions in cases involving our national security 
is not digty business at all, but a commonsense solution by Congress which will 
protect the liberty and security of all the people from those who wish to see it 
impaired. 

Some opponents to wiretapping also claim that they are concerned with the 
protection of innocent persons who throngh no fault of their own may have 
become enmeshed with spies and subversives. 

This argument has no real validity. The proposed laws will not permit the 
use of this evidence against innocent persons. Its use will be confined solely 
to criminal proceedings initiated by the Government against those criminals 
who seek to subvert our country’s welfare. No innocent person would be hurt 
by legislation authorizing wiretaps to be admissible against our internal enemies. 
No intercepted evidence could ever be made public until a grand jury had indicted 
the accused for espionage, sabotage, or related crimes, Even upon a trial, no 
conversation or evidence obtained by wiretap could be introduced in court until 
a Federal judge had concluded that it was relevant, material, and obtained with 
the approval of the Attorney General, 

Testifying in recent hearings on wiretapping, Miles F. McDonald, former 
Assistant United States Attorney and district attorney of Kings County, N. Y,, 
declared that he had never seen any case where an innocent person was harmed 
by a wiretap order, and he had been at the business for 14 years. 

Opponents of wiretapping also charge that it encourages invasion of the indi- 
vidual’s liberty and privacy; that the principle is wrong; and that people would 
be made fearful of using the telephone. 

It would be just as reasonable to claim that people are afraid of walking in 
the street because policemen carry clubs and guns. 

Contrary to general impression, authorizing the introduction of intercepted 
evidence in the Federal court would not interfere in any way with telephone 
privacy. As the law stands now, it does not stop people from tapping wires. It 
is still useful to those who make private use of it for personal gain. What has 
been stopped is the use of such evidence to enforce the laws against the Nation’s 
most heinous criminals. Treason and sabotage deserve no such privacy or pro- 
tection. Mr. Justice Jackson observed, while Attorney General, that the deci- 
sions only protect those engaged in incriminating conversations from having 
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them reproduced in Federal courts. These decisions merely lay down rules of 
evidence. He said: 

“Criminals today have the free run of our communications systems, but the 
law enforcement officers are denied even a carefully restricted power to confront 
the criminal with his telephonic and telegraphic footprints.” 

It is also claimed that even controlled, restricted monitoring of the wires 
should not be permitted since the authority may be abused by irresponsible and 
indiscriminate use of it. 

This apprehension is entirely understandable. Unfortunately, wiretapping 
has been brought into disrepute because of widespread abuse of it by private 
peepers. 

The fact that the technique has been abused by private persons and some 
local enforcement officers for private benefit affords no reason for believing that 
it will be abused by the Federal Bureau of Investigation. Experience demon- 
strates that the Federal Bureau of Investigation has never abused the wiretap 
authority. Its record of “nonpartisan, nonpolitical, tireless, and efficient service 
over the years gives ample assurance that the innocent will not suffer in the 
process of the Bureau’s alert protection of the Nation’s safety.” 

As a recent editorial said: 

“We've got wiretapping now. Why not use it where it will do the most good-— 
against our national enemies?” 

This seems to be the general feeling. Chief dispute centers on the mechanics 
by which the technique may be made most effective without impairment of indi- 
vidual rights and liberties. There are two schools of thought. One believes 
that the technique should be resorted to only after court permission; the other 
that we should continue the present system which has been in effect since 1941; 
namely, after authorization of the Attorney General alone. 

The objections to vesting authority to permit wiretapping in the Attorney 
General are that he should not be allowed to police his own actions; that the 
authority may be abused’ when Government prosecutors turn out to be ovrer- 
zealous: that the court is more likely to be objective and curb indiscriminate 
wiretapping than the Attorney General; and that wiretapping is somewhat like 
a search into the privacy of an individual’s affairs, and as in the case of a search, 
requires supervision by the courts. 

The provision requiring an order by a Federal judge permitting wieetapping 
on a showing that there is reasonable cause for the order is patterned after 
a similar law in force in the State of New York for several years. 

After hearings on similar bills before the House, important objections were 
crystallized to the requirement of a court order as a condition to wiretapping. 
AS a result, the House Committee on the Judiciary in reporting the bill, said 
the following: 

“* * * Your committee believed that the best interests of all will be served 
by placing the control of wiretapping in the hands of the Attorney General of 
the United States. Many believed that it should be deposited in the Federal 
judiciary, but after weighing all the arguments advanced, your committee con- 
cluded that the nature of the crimes involved and the operation of wiretapping 
itself required such a high degree of secrecy if it is to be successful, that any 
cpportunity for a leak would best be avoided by placing it under the control of 
the Attorney General. 

“In addition to the need for secrecy, it should be pointed out that by placing 
control in the Attorney General uniformity will be assured. This is clear 
when one considers the several hundred Federal judges who could issue court 
erders. In addition, Congress itself is in a better position to study and, if 
necessary, control the activities of the Attorney General than that of the Federal 
judiciary. Furthermore, your committee is of the opinion that it is more con- 
sistent that control be placed in the Attorney General for he is the one primarily 
responsible for the protection of our national security; he is in the best position 
to determine the need for wiretapping, and he has the responsibility of prosecut- 
ing for criminal violations. 

“The type of crime which this legislation encompasses is not localized, but 
in most instances consists of a network reaching out over the length and breadth 
of the land. It overlaps judicial districts and covers many points in between. 
To compel the enforcement agents to operate on a limited geographic area while 
attempting to cover a nationwide network of crime is not feasible. Finally, 
there is the question of the time element. Very often speed is of the essence 
and the time consumed in obtaining a court order might well result in the loss 
of vital evidence. Your committee feels that these difficulties may be avoided 
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on the one hand and the needed benefits derived on the other when the approval 
end control is in the hands of the Attorney General.” 

This was also the view of Mr. Justice Jackson while Attorney General in 
opposing the search-warrant procedure which would authorize over 200 Federal 
judges to permit wiretapping. He was not only concerned with the loss of 
precious time involved in obtaining a court order, but felt that probable pub- 
licity and filing of charges against persons as a basis for wiretapping before 
investigation was complete might easily result in great injury to su-h persons, 
He, too, concurred in the opinion that “ta centralized responsibility of the Attorney 
Geueral can easily be called ‘n question by the Congress, but you cannot interro- 
gate the entire judiciary.” 

It is also my opinion that the wiretap technique would be attended by greater 
secrecy, speed, and better supervision by Congress if no court order was re- 
quired. The need for a court order might prove to be so restrictive in prac- 
tical operation as to be fatal to the primary objectives of bringing our traitors 
to justice. These spies are not so accommodating as to defer their scheming 
over the phone until we are able to hunt up a judge who will sign an order. 
Their conspiracy stretches out across every State in this country. It may be 
necessary to intercept communications at about the same time in many dif- 
ferent parts of the country. Since a Federal judge in one district cannet grant 
an order for interception of a communication in another district, it will be 
necessary to go to a number of judges to obtain orders. Multiply the personnel 
working for these judges, their assistants, court clerks, secretaries, and others 
through whose many hands even exparte orders are often channeled, and 
you can readily see that secrecy will be difficult to maintain. 

For these reasons, a bill permitting designated Government agents to wire- 
tap upon authority of the Attorney General in security cases (in other words, a 
continuation of the existing procedure under which all Attorneys General have 
operated since 1941) would, in my opinion, strike the best balance between the 
rights of the individual and the vital needs of the Nation. 


The Cuarrman. Do you care to relate the views of the Attorney 
General ? 

Mr. Ouney. The views appear in more detail in the foregoing state- 
ment. However, the Department of Justice does engage in tapping 
telephones in certain limited cases, under certain limited procedures, 
that tapping being done exclusively by the FBI. There has never 
been any secret about that, at all. It has been testified to before com- 
mittees of Congress, over and over again. It has been testified to 
by Mr. Hoover, himself, on many occasions. 

The authority for that action was established in the Department, 
and we believe in the law, long before the present Attorney General 
came into office. 

The Cnatrman. You say it is established in the law to permit 
wiretapping ? 

Mr. Otney. Yes, sir. 

The Cuarrman. As to representatives or employees in the De- 
partment of Justice ? 

Mr. Otney. Astothe FBI. On written authority given in advance 
by the Attorney General. 

The Cuatrman. But you say it is established in the law? 

Mr. Otney. Yes, sir. 

The Cuarrman. To what law do you refer? 

Mr. Oxney. I refer to all of the opinions of the Attorney General 
for nearly the past 20 years. 

The CuarrMan. That is administrative ? 

Mr. Oxtnry. Well, it is law. 

Mr. Fine. You do not refer to statutory law ? 

Mr. Otney. Oh, no. I don’t imply there is anything other than 
section 605, the decisions of the court, the opinions of the Attorney 
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General over the period of years, but in connection with those opinions 
the suggestion has been made here, for example, I think, that the pres- 
ent administration could well reverse the opinions of all its predeces- 
sors. That is a suggestion which is easy to formulate, but the conse- 
quences of it have certainly not been thought out. 

The Cuarrman. When the case of Nardone was first brought into 
the courts, there must have been an opinion by the then Attorney Gen- 
eral that there was a violation of some sort involved merely in the 
tapping of wire, and if that were the case, that would be applicable to 
officials and nonofficials alike. 

Mr. Otney. Of course, I don’t know offhand what opinions there 
may have been prior to the decision of that case. Certainly, any deci- 
sion, of course, is controlling as against any opinion of the Attorney 
General. But the point that I have in mind is simply this, that when 
the present Attorney General and the present administration took 
office, they inherited this situation. They inherited a whole series of 
administrative rulings and opinions, as well as court interpretations 
and the statute itself. 

Now those particular opinions had been the subject of open debate, 
discussion on the floors of Congress, and whatnot, and Congress, it- 
self, for 20 years, has b2en fully aware of the interpretation placed on 
this law by the Department of Justice, and Congress has acquiesced in 
that. Consequently, new officials and new administrators coming in, 
no matter what our own personal views might be as to the merits of 
the original intepretation, cannot reverse what has been done by our 
predecessors. What is reasonable on its face, and what has been 
acquiesced in by one Congress after another. 

The CHarrman, I think that conclusion as expressed by you is 
eminently sound. We as Members of Congress over the years ac- 
quiesced in that practice by our failure to act. There is no doubt 
about it. 

Mr. Fine. I thought you were going into any other consequences, 
by a reversal that would ensue, by a reversal of the policy. 

Mr. Otney. No, I was only explaining the premise upon which the 
Attorney General was acting when he made his sponsor of legislation 
before the last Congress. 

Mr. Fine. You were not going to show that there might be some 
serious consequences if the present Attorney General, having carried 
the significance, might want to change or reverse the procedure, if 
he thought that on the merits, it ought to be reversed ? 

Mr. Ouney. He would be, in effect, in our opinion, legis!ating. He 
would be arrogating to himself the function of the Congress, if he 

yas to try to change that law. 

Now that is not true of all opinions of the Attorney General, but it 
certainly is a sound principle of law, that where opinions have been 
publicly announced, where they have been debated in Congress over 
and over again, where numerous court cases involving the problem 
have arisen, then it does become established law. And to show that 
it does, I can put it in reverse from the point of view of a Government 
prosecutor. Suppose the Government was to switch its view and 
the Criminal Division was to undertake to prosecute, say, an agent 
of the FBI because he had placed a tap, authorized in advance by the 
Attorney General. If that were done, the defense is perfectly obvious, 
and it is sound in law. The defense is that at the time he acted, he 
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acted under permission granted, that the permission granted was 
valid under the law, as it was understood at that time. 

In the proposals that were made last year by the Attorney General, 
starting from that kind of a situation, the Attorney Genera requested 
legislation which would make it possible to make the results of such 
tap usable in court. 

Mr. Fine. May I interrupt. I do not want to get away from the 
illustration you used: Certainly, no one would contend that the At- 
torney General would want to prosecute an FBI agent who tapped 
a wire upon the express approval of the Attorney General, but sup- 
pose the Attorney General should make up his mind now that he would 
no longer give approval to the FBI agents’ tapping of wires. That 
is the kind of procedure that can be ¢ hanged. 

Mr. Otney. Yes, that can be changed. 

Mr. Fine. And the Attorney General won’t have to be bound by 
precedent in that type of case. 

Mr. Ouney. That is true, but we are bound by the law, regardless 
of our personal opinions of it. The sort of change you are speaking 
of is whether or not we think it is in the public interests to make such 
a change. 

Mr. Fine. That is right. 

Mr. Otney. There is no doubt about that. 

Mr. Fine. And the point I am making now is, suppose you have 
an Attorney General who has definite, direct views that wiretapping 
ought to be abolished entirely then couldn’t he reverse the trend in his 
office by an opinion? After all, an opinion of the Attorney General 
— upon who is in office. If he feels one way, why can’t he do 
that ¢ 

Mr. Otney. Well, Congressman, what he would reverse would be 
an administrative practice, not by an opinion that what was being 
done wasn’t in conformity with law, but because of his opinion that 
it was a bad practice. If it isa bad. practice, he has the authority to 
reverse it, and he can. But every Attorney General for twenty-odd 
years, including the present Attorney General, believes it is a good 
practice. You will find that is quite evident from the statement that 
was made there. 

Mr. Finze. That was what I thought you were going to come to, 
because if he didn’t, he would not follow it through. 

The Cuarrman. Mr. Olney, before you leave that, may I ask you this 
question? You need not answer this if you do not wish to do so. Did 
any officials of the Department of Justice tap wires and divulge the 
information ? 

Mr. Oxtney. No, sir. 

The Cramman. What is meant by, then, the statement by the late 
lamented Justice Jackson when he was Attorney General, who said, 
“I do not feel that the Department of Justice can in good conscience 
prosecute persons for a practice engaged in by the Department itself, 
and Reaanvien as legal by the Department”? What practice does he 
mean 

Mr. Otney. Mr. Chairman, I do not know the context in which 
that statement was made. I have seen it quoted before. I think we 
would throw a lot of light on it if we knew in what context it was 

made, but I hazard this guess—and it is a pure guess, without know- 
ing at all what the rest of the statement may have been—that he may 
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have been referring to some demand that the Department of Justice 
undertake to prosecute some State official, some local police official, or 
somebody of that kind who had tapped a tetephone in the investi- 
gation of crime. 

Now that is purely a guess as to what he was talking about. 

The CHarrMan. iL far as I know, there has been but one prosecu- 
tion for violation of the Federal Communications Act with reference 
to wiretapping. Am I correct in that? One Federal prosecution? 

Mr. Otney. No, sir; that is not correct. 

The Cuarrman. How many have there been, about ? 

Mr. Fotry. You mean section 605? 

The Cnarrman. Yes. : 

Mr. Oxtney. I could not give you the number that have been had, 
but we have had some, ieee have been in the Department. 

The Cuatrman. Have there been any convictions? 

Mr. Ouney. Yes, sir. 

The Citarrman. Will you give me a rough estimate of the number? 

Mr. Otney. I could not. Not any estimate at all. 

The one that I do recall was a case in Texas, a case of a private in- 
vestigator who tapped a telephone, without any pretense of authori- 
zation at all, and the Texas statute, or law, rather, we thought was 
quite inadequate to meet the situation, so he was charged with the 
violation of section 605. But that was a clear-cut case. And what 
happened was, the reason you don’t find it on the books is that he 
entered a plea of guilty. 

When we have a clear-cut violation of section 605, and are able to 
file a criminal charge, nearly always it results in a plea of guilty. That 
doesn’t get into the reports. 

The Cuarrman. We would like to know about the number of prose- 
cutions under 605 and the results, would you supply that? 

Mr. Ouney. Surely. 

(The information requested is as follows :) 

May 5, 1955. 
Mr. Wrrrtram R. Forey, 


House Judiciary Committee, 
House of Representatives, Washington, D. C. 


Deak Mr. Fotey: Frank Chambers reminded me that we were to send you a 
list of the cases in which there have been convictions for violations of 47 United 
States Code 605 as disclosed by Justice Department records. I am enclosing a 
memorandum prepared by the Chief, Administrative Regulations Section, setting 
forth the requested information. 

Sincerely, 
ALAN A. Linpsay, 
Executive Assistant, Criminal Division. 


Marcu 28, 1955. 
Office memorandum, United States Government. 
To: Alan A. Lindsay, Executive Assistant, Criminal Division. 
From: Rufus D. McLean, Chief, Administrative Regulations Section. 
Subject: Convictions under wiretapping statute. 

Our records disclose three cases in which there have been convictions for vio- 
lations of section 605 of the Communications Act of 1934 (47 U. S. C. 605), and/or 
conspiracy to commit such violations. 

1. United States v. Jacob Gruber, Elizabeth Miller, and Fay Werthmann (39 
F. Supp. 291 (S. D. N. ¥.), 123 F. 2d 307 (C. A. 2), 1941, D. J. file No. 82-61-11). 

Gruber was a former Assistant General Counsel of the Securities and Exchange 
Commission with headquarters in the Commission’s regional office in New York 
City. One of his clients was under investigation by the New York office of the 
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Commission. Gruber induced the defendant, Elizabeth Miller, a telephone opera- 
tor in the New York office of the Commission, to connect Gruber’s office telepbone 
by means of a conference system with calls from an investigator of the Com- 
mission in Chicago to a superior in New York. The operator did.so and some 
such conversations were listened to by Gruber and some by his secretary, defend- 
ant Fay Werthmann. The three defendants were charged with violations of 47 
United States Code 605, and conspiracy to commit such violations. The defend- 
ant Miller pleaded guilty, imposition of sentence was suspended, and she was 
placed on probation for 1 year. The case was dismissed as to the defendant 
Werthmann after the Government rested. Gruber was convicted after trial in 
1941 and was sentenced to imprisonment for 1 year and 1 day and to pay a fine 
of $1,000. His conviction was affirmed by the Court of Appeals for the Second 
Circuit. 

2. United States v. Casper J. Rotondo, Sr., James O’Malley, and Casper J. 
Rotondo, Jr. (S. D. Calif.; D. J. file No, 82-12-18). 

An indictment was returned on January 10, 1951, charging the three defendants 
with conspiracy to violate the provisions of 47 United States Code 605. The 
Continental Press Service, which gathers racing news and information and dis- 
seminates the same to bookmakers, was prohibited by the State of California 
from furnishing its services to persons in that State.. Continental, however, 
operated leased telegraph wires which ran through the Southern District of Cali- 
fornia. Defendants conspired to tap those wires and furnish to bookmakers 
racing news and information thereby obtained. Judge Harry Westover accepted 
pleas of nolo contendere by the defendants O’Malley and Rotondo Jr., each of 
whom was fined $3,500, or a total of $7,000. The case was dismissed as to 
Rotondo, Sr. 

3. United States v. John A. Mounger (W. D. Tex.; D. J. file No. 82-76-8). 

This case involved the defendant’s activities as a private detective, and was 
in the process of being presented to a grand jury relative to violations of the 
wiretapping statute (47 U. S. C. 605), when the defendants, in a surprise move 
made through his attorney, advised that he wished to plead guilty. Accordingly 
an information was filed and the defendant pleaded guilty. On October 14, 1954, 
the court imposed a fine of $500. 

Note that in the Gruber case Gruber and Miller were convicted of substantive 
offenses and conspiracy; in the Rotondo case O'Malley and Rotondo, Jr., were 
charged with and convicted of conspiracy only ; and in the Mounger case Mounger 
was charged and convicted substantively only. 


Mr. Fine. Would the Attorney General ever prosecute an FBI 
agent if he didn’t get the express approval of the Attorney General? 

Mr. Otney. I am sure he would and I am sure we would have Mr. 
Hoover in the office personally insisting that we do so. 

Mr. Fine. It has been rumored—I don’t know whether it was true 
or not—but it has been rumored that there have been many wiretaps, 
not in the last 2 years, particularly, and’I am not>referring to the 
present administration, but over the years, by the FBI and other 
agencies, without any approval. 

Mr. Otney. All I know about that, sir, is Mr. Hoover’s testimon 
which he has given on a number of occasions. He has testified—and 
believe this to be the fact—that at no time. even during the war years, 
have the number of wiretaps made by the FBI agents at any one time, 
ever exceeded 200 in number. Two hundred at any one time. 

The CuHamman. How many would that mean in about a year? 

Mr. Otney. I mean 200 in effect at one time. The total number 
in a year I have no idea of, but I believe that that is what his testimony 
was, and that is all the information I have. 

Now he has answered that same question himself many times, and 
has insisted—and I think he is correct on this—that there are no 
and have been no wiretaps by the FBI, excepting those that are 
authorized by the Attorney General in advance. And I know of no 
instance when any such tap came to light—any unauthorized tap 
by an FBI agetit. 
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Mr. Frve. I was looking for the information in my files, but I 
remember when we did discuss the bill on the floor of the Congress 
last year, I did make the statement—I am sorry I don’t have the direct 
quote, but somebody in the Government did indicate that there were 
so many taps on the wire of one of the subcommittees of Government 
Operations Committee in the Senate that the power failed. There 
were several hundred taps on that one wire that particular day. I 
was looking for it in my file, and I just couldn’t elie the author 
of the statement—I couldn't believe they were all authorized. 

Mr. Otnrey. I would like to say I feel as positive as I am sitting here 
that not a single one of them was ever authorized or ever installed by 
an FBI agent, if there were any such taps. 

Mr. Frnr. It would be interesting to find out, because it was directed 
against one of the Senate committees, the Committee on Government 
Operations. 

Mr. Otney. I have never heard that statement hefore, Congressman, 
but there are so many wild statements being made in public about the 
number of wiretaps and things of that kind that I think the com- 
mittee ought to be very cautious about what conclusions they come 
to as to the extent of this practice. 

The participation by the FBI in wiretapping has been a very small 
thing, on the whole, and I think it has been very greatly exaggerated 
in the minds of the public. 

Mr. McCcuiocu. Does anyone in your Department ever review any 
of the evidence or facts or information that is obtained from these 
wiretaps? Do you make spot requirements of people, for instance, 
who request. that.authority to submit the data or the information that 
they have secured ? 

Mr. Otnry. I can tell you how it is done. If the Bureau thinks 
that there should be a wiretap installed, the request is always made of 
the Attorney General, personally. Never of the assistants in charge 
of the divisions or even the Deputy Attorney General. It is always 
from the Attorney General, personally. 

The matter is kept as secret as possible. No one else in the Depart- 
ment knows anything about it, other than the Attorney General and 
the FBI. 

Now there is no dissemination of whatever is learned, at all, through 
the Department of Justice. 

Now in the Bureau, itself, of course, the purpose is investigative in 
nature and undoubtedly the people concerned with the investigation 
see whatever the results of the tap may be, but those results never get 
to the Criminal Division, for example. There has not been one single 
instance since I have been in the Department of Justice, that I or any 
other attorney in the Criminal Division has ever seen the results of any 
FBI wiretap. 

Mr. McCuttocn. Then I take it from what you have said that if 
there were someone in the Department who set about tapping wires 
for ulterior purposes, that it would be most difficult, if not impossible, 
to find that out, because there are not enough people who survey or get 
to see or review the facts or information that is had on the tap. Is 
that right? 

Mr. Otney. I am not clear on your question, sir. 

Mr. McCutiocn. Suppose I am an employee in the Division and I 
seek to tap your wire for ulterior purposes. 
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Mr. Otney. Do you mean without authority ? 

Mr. McCutiocu. No, with authority. Suppose I still make a good 
case to the Attorney General, but I am really looking for-some other 
information. How can I be caught up in attempting to secure infor- 
mation that might not be justified in the welfare of the country, for 
instance ? 

Mr. Oxnery. Let me say this: You can readily see that I am not 
talking from very much personal knowledge of these things because 
they are handled by Mr. Hoover and the Attorney General and the 
information is not disseminated in general, so that 1 can’t answer your 
question directly. I can point this out, however, that this method of 
handling it has the very great virtue of centering responsibility. There 
is no possible question about where the responsibility lies for any tap 
that is installed by any FBI agent. 

Now agents, just from here, there, and the other place, do not come 
in and make personal requests that this phone or that phone or the 
other phone be tapped. It is done between the Director of the Federal 
Bureau of Investigation and the Attorney General, in that fashion, 
and that is where the only responsibility lies for all FBI taps, and 
because the responsibility is fixed and is limited, it means a minimum 
of a chance of abuse. 

The Cnarmman. That is, every tap, no matter where it may be, 
throughout the length and breadth of the country, no matter how far 
distant, must be first authorized in Washington by Mr. Hoover and 
Mr. Brownell? 

Mr. Oxiney. That is exactly correct. That is my understanding 
of it. 

The CuHarrman. How many employees are there in the FBI? 

Mr. Otney. I have no idea, but there are several thousand. 

The Cnarmman. And how many district supervisors are there ? 

Mr. Oxtney. I do not know, sir. 

Mr. McCuttocn. Mr. Chairman, the reason I asked the question I 
did, of course, may be very hazy, but it gets back to a fundamental 
opinion that I have concerning wiretapping. To use the phrase that 
has been used here from a former great Justice, it is dirty business. 
Of course it is dirty business but it is always used only in the in- 
terests of national security or in the welfare of the country. In such 
case, it isn’t nearly as dirty as it might otherwise be. So I am particu- 
larly interested in examining the field of wiretapping to find out, if 

ossible, how much of it is for ulterior purposes, and how much of it 
1s, 1f it is possible to find out, not in the welfare of the Nation or 
the lesser political subdivisions thereof. 

Mr. Otney. In response to that, let me say that I think it is impor- 
tant to distinguish between what is done by the Department of Jus- 
tice—the FBI in particular—in their cases, and what may be done 
by other law enforcement agencies, and what may be done by people 
without any authority whatever. They are all separate problems. 

When you speak of the narrow limitation of purpose and of the 
practice being limited only to security cases and so forth, that is exactly 
the situation with respect to such wiretapping as may have been 
authorized by the Attorney General, or indulged in by the FBI. 

There are no other purposes, ostensible or otherwise, that have been 
pursued in connection with that practice. 
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Now that does not mean that there have not been abuses of the 
practice of wiretapping. A prize example is this instance that came 
to light in New York. That is pe an unjustified, outrageous 
interference with privacy. But that practice is not justified under 
anybody’s conception of what the law is, or what the law ought to 
be, at all. I know of no one who has raised his voice in defense of 
that, because there, there were private investigators acting without— 
not investigating criminal matters—acting without any authority— 
who indulged in bribery, apparently, of telephone company officials, to 
get this instailation put in. Now that has no resemblance whatever 
to activities that are performed.by investigative officers, State as well 
as Federal, engaged in the detection of crime. 

Mr. Fine. Mr. Olney, let me explore another phase of this prob- 
lem: Limiting it to the authorized wiretapping—the later group that 
you were referring to—how many people are actually in on the 
know when the tap is placed? I have heard of all kinds of situations 
where literally 50 or 60 people really know when a tap is being made 
and know exactly what the contents of the tap revealed. 

Mr. Ounry. I can’t give you a satisfactory answer to that ques- 
tion. I think it would depend. entirely on what agency was making the 
tap and how the thing was done mechanically and what the necessity 
of the inyestigataion was. 

In New York, for example, where, taps are authorized by local 
an and indulged in by police departments, I haven’t the faint- 
est idea. 

Mr. Fine. Let’s take the FBI, for instance last year, I remember 
the Attorney General—Mr. Brownell himself, came before our sub- 
committee, the subcommittee handling it then, and he opposed and 
objected to having the judge's order as a preliminary step to the 
tap or the authorization of the tap. 

I pointed out at the time—and I am just reading from notes that 
I made at the time—that addition of just one other judge, one other 

erson, meaning the Federal judge, was only a minor addition to the 
arge staff which was necessary to locate the proper wires, install the 
equipment, keep the equipment under surveillance and transcribe any 
information secured, let alone the telephone company personnel who 
provide information as to the leads and the people within the Depart- 
ment of Justice who have ordered the tap, or to whom the information 
may be sent. And I never was able to find out how many people are 
involved in those categories. 

Let’s take a situation in which the FBL is involved. 

Mr. Otney. We are talking about the FBI now. I can’t give you a 
satisfactory answer to that question because I don’t know, myself. I 
do know that some of the categories of people that you have listed 
there, would not get any such information. For example I think one of 
the last groups that you mentioned were peewee in the Department of 
Justice who would get the information. If you are referring to some- 
body other than the FBI agents who may be working on the job, there 
are no such people. That was the Sarr I was trying to make earlier, 
that the attorneys in the Criminal Division, the attorneys in the Inter- 
nal Security Division, the Assistant Attorney General, get no such 
information. 

Now with respect to the FBI agents, I think undoubtedly there are 
some people we could name who undoubtedly would know. The 
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agents who are working on the case and who put in the installations 
obviously know, and so do any other agents who may be working on 
that investigation with them. Now whether that is 1 or 2 men or more, 
I have no idea or way of knowing. I suppose it would depend on 
the case. What information the telephone company might have, there 
again it would be pure speculation on my part. I don’t know how 
they would go about it. 

The Cuairman. Who could give us all that information ? 

Mr. Ouney. The FBI. 

The Cuarrman. Apparently the FBI is loathe to appear before 
this committee and tell us. I even asked whether the FBI would come 
before this committee in executive session. The FBI is loathe to ap- 

ear. I want that statement on the record. Now we have to get 
information. I would like to know and I would like to ask somebody 
these questions who can give me the answers. 

What constitutes the squad that installs the apparatus? 

Is the tapping down with the knowledge of the telephone company ? 

Where is the equipment kept ? 

Who buys the equipment ? 

From whom is the equipment purchased ? 

How many units of these apparatus, are possessed by the FBI or 
others in the Department of Justice? 

Does the Department of Justice or the FBI use new devices, elec- 
tronic devices for the tapping of wires? 

I think it is essential for this committee to have that information. 
I am going to ask you, Mr. Olney, to confer with the Attorney General 
to see whether or not we can’t get that information. You apparently 
have not got the information. 

You are head of the Criminal Division are you not, sir? 

Mr. Ouney. Yes, sir. 

The CHarman. I think we ought to be possessed of all that informa- 
tion snd I assure you, Mr. Olney, that this committee would give every 
possible protection to the FBI and its activities. We have the utmost 
respect for the FBI and we would give protection also where it is 
required in any phase of the Department of Justice’s work, or any other 
branch of the Government we will protect in every conceivable way, 
particularly in matters of national security. But I think, in order for 
us to have a comprehensive view of this situation. we must be pos- 
sessed of that type of information. I hope therefore that you will 
confer with the Attorney General and see what you can come up with, 
with reference to supplying that information to us. 

Mr. Otney. I will be glad to. 

(The information referred to follows :) 

DEPARTMENT OF JUSTICE, 
Washington, March 30, 1955. 
EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 


House of Representatives, Washington, D. C. 
(Attention: William R. Foley, General Counsel.) 


On the occasion of my appearance before the subcommittee on March 23, 1955, 
the chairman listed seven questions which he stated the subcommittee would like 
to have answered and requested me to obtain the answers if possible. I have 
communicated the subcommittee’s request to the Federal Bureau of Investigation 
and I have been authorized to supply the following information by way of answer 
to each question. 
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1. What constitutes the squad that installs the apparatus? 
A squad is not necessary. The wiretap installation would be made by a 
trained special agent of the FBI. 
2. Is the tapping done with the knowledge of the telephone company? 

The actual technical installation of a wire tap is determined by physical 
conditions and other related matters. This is a confidential investigative 
technique and should not be divulged. 

Who buys the equipment? 

The equipment is purchased by the FBI. 
4. Where is the equipment kept? 

The equipment is maintained in our field offices when it is not in use and in 
some instances wiretaps are operated from our field office space. This is 
not always feasible and where necessary suitable space is obtained. 

. From whom is the equipment purchased ? 

The equipment is purchased from numerous commercial houses. All 
equipment necessary to install a wiretap is readily available in a large num- 
ber of commercial business concerns, 

6. How many units of these apparatus, are possessed by the FBI; or others in 
the Department of Justice? 

A complete inventory of the equipment which might or could be used in a 
wiretap is so closely related to confidential investigative techniques that it 
would be prejudicial to security to make a full disclosure. It should be kept 
in mind that the FBI has less than 150 wiretaps at this time, each of which 
is approved by the Attorney General and each is being used in cases involv- 
ing internal security. 

7. Does the Department of Justice or the FBI use new devices, electronic devices 
for the tapping of wires? 

The FBI keeps abreast of all new scientific developments which are of 
interest from an investigative standpoint. We employ the most up-to-date 
scientific developments in all fields of our investigative endeavors. 

Sincerely yours, 


~ 


or 


WarrEN OLNEY III, 
Assistant Attorney General. 

The CHatrMAN. You might continue giving us a résumé of the 
Attorney General’s opinion which was expressed last year. I simply 
want to get back on the track, if I may. 

Mr. OLNey. Yes, sir. 

In the proposal which he offered at that time, it did not include 
any extension of wiretapping authority whatever. All that it did 
suggest was that in espionage cases and in others affecting the internal 
security, that the results of wiretaps be admitted by the courts into 
evidence. That was the gist of what the proposal was. And that 
is the only subject, the only aspect of the problem that the committee 
is faced with, which is touched upon in this statement which I have 
offered here, and I wanted to explain its limited nature and why it 
was so limited. That was all. 

The Cuairman. Is there any expression that you want to give of 
your own views at this point? 

Mr. Otney. No, sir. 

The CuatrmMan. Mr. Curtis would like to ask you a few questions. 

Mr. Curtis. I wonder if Mr. Olney would tell us whether he would 
favor making wiretapping a criminal offense along the lines of H. R. 
4728. 

Mr. Otney. I am not familiar with the bill, sir, and am not in a 
position to express any opinion about it. 

If the committee desires our views on it, we would certainly give 
them. 

Mr. Curtis. On the general proposition of making TA REEng 
illegal—no question of authorized wiretapping, but in the case o 
the criminals and the eavesdroppers who do it without any sort of 
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proper authorization, would you favor making this a Federal crime? 
I would like to ask your views if you feel like giving them. 

Mr. Otney. I want to be sure that we are talking about the same 
thing. 

Are we talking about the activities of investigative agents, Federal 
or State, engaged in the investigation of crime? 

Mr. Curtis. No. 

Mr. OLNey. (Continuing) Or are you leaving them to one side and 
talking about the activity of private meddlers? 

Mr. Curtis. The latter, sir. 

Mr. Ouney. On that, I am sure I don’t have to consult very far 
with the Attorney General. 

I know he detests the practice and he thinks that it should be made 
illegal. But before I go and commit him further than I should, I 
want to point this out, that there is, to my way of thinking, a serious 
question as to what law, State or Federal, should outlaw that type 
of conduct. There is a fundamental principle of government involved 
in this. Involved in this very problem. It is a basic concept of our 
Government that ordinary criminal activity should be prohibited by 
State rather than Federal laws. It is only where there is some inter- 
state aspect, some need for preserving the facilities of interstate com- 
merce or something of that kind, that the enactment of a Federal 
criminal law is justified. 

Now, when you get to wiretapping, while it is true that the in- 
strumentality itself is one that is used in interstate commerce, the 
fact is that the crime itself is always local. It must be local. It is 
a facility, a physical object which is attacked in one way or another. 

It takes place at a given spot and it is very difficult to see why, or 
rather—it raises the question of whether it is appropriate for the 
Federal Government to attempt to outlaw crimes of that kind which 
are roughly comparable to a burglary, for example. 

Now, there is a serious question in my mind as to whether an ex- 
tension of Federal criminal jurisdiction into this field, is a desirable 
thing or not. But certainly nobody has any doubt about the desir- 
ability of outlawing that kind of conduct, one way or the other. 

Mr. Curtis. I think the Attorney General in his speech on March 9 
said it should be made a Federal crime. 

Mr. Outney. The gentleman may be right. I am not sure what 
is in that speech. 

The Cuatrman. In that very statement of the Atorney General 
which you put into the record, doesn’t that involve exactly what our 
distinguished colleague, Mr. Curtis, said, namely that the Attorney 
General wants to outlaw wiretapping except in authorized cases ? 

Mr. Otney. No, sir; I don’t believe in that statement or in the 
proposal 

The Cuartrman. Is the Attorney General opposed to outlawing 
wiretapping when it is done by private individuals, unauthorized 
by either State or Federal statute ? 

Mr. Otnery. I am sure he is not opposed to that, Mr. Chairman. 

The CuHatrman. Is he in favor of it? 

Mr. Oxney. The only question that is raised—and it is raised by 
me personally, not by the Atorney General—is the question of whether 
it should be done by State or by Federal law. 
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The Cuatrman. When I call up somebody in San Francisco, from 
Washington, and my conversation is monitored and taken down by 
a tap, don’t you think that involves not only interstate commerce but 
important constitutional questions? The invasion of my privacy 
and probably invasion of my home? Do you think that is a matter 
that must be taken care of essentially by State law? 

Mr. Otney. That is one of the questions upon which any legislation 
of this kind is based. I am not expressing a view one way or the 
other. I was asked the blunt question of whether or not the Attorney 
General was opposed to the outlawing of this meddlesome kind of 
wiretrapping by private interlopers. I endeavored to make it clear 
that he is opposed to it as a practice, and simply brought up by way 
of caution the question which I think does exist in this matter, the 
problem of whether it is more appropriate for the Federal or for 
the State government. 

Now, the Department of Justice has never issued any opinion on 
that at all or taken any position on it but the danger is there. It lurks 
in the whole situation. 

Mr. Curtis. I quote from a letter published in the Washington 
paper, this morning, in which there is a quotation from the Attorney 
General's speech of March 9 in which he said: 


Unauthorized wiretapping should be made a Federal crime. 


May I thank the committee for letting me inject these questions? 

The CHarrman. Mr. Foley 

Mr. Forry. Mr. Olney, I believe in 1940 or 1941, by Executive order 
the Department of Justice was made the coordinating agency for in- 
ternal security purposes. 

Mr. Ouney. I don’t know. 

Mr. Fotrey. You wouldn’t know whether or not that order is now 
in effect for coordinating the activities of ONI, the G-2 activities of 
the Army, and the FBI? 

Mr. Ouney. I have never heard of the order. 

Mr. Fotry. When the Director of the Federal Bureau of Investiga- 
tion goes to the Attorney General for permission to place a tap, is the 
application made verbally or in writing ? 

Mr. Otney. According to my information it is always in writing. 

Mr. Fotey. To whom would the Director go in the absence of the 
Attorney General, do you know? 

Mr. Ouney. I have been told by him that he goes to nobody. 

Mr. Fortry. Only the Attorney General, himself? 

Mr. Otney. Only the Attorney General, or when he is away for ex- 
tended periods to the Acting Attorney General. 

Mr. Forey. Is there any departmental order with regard to that 
procedure ? 

Mr. Otney. Not that I am aware of. 

Mr. Fotry. Does the Department of Justice have anything to say 
concerning the installation of wiretaps by any other agency of the 
Government—for instance, ONI? 

Mr. Ouney. No, sir. If they do, we know nothing of it and we 
have never been consulted. 

Mr. Fotry. With regard to the taps, themselves. am I correct in stat- 
ing that you people in the Criminal Division would not see the results 
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of the taps either in the form of disks or stenographic notes taken by 
the monitor ? 

Mr. Otney. Do you mean the results of the monitoring ?- 

Mr. Fotry. Yes. 

Mr. Otnery. You are quite right. I know of no instance where we 
have ever seen the results—disks or transcripts or anything else. And 
I know of no instance, further, where we have ever received the infor- 
mation that any particular line had been the subject of a tap. 

The CHatrman. Are those tapes and recordings retained always 
within the jurisdiction of the FBI? 

‘Mr. Otney. That is correct. 

The Cuairman. How do you get them at all, if you get them? 

Mr. Otney. We don’t get them. That is the point. 

The Cuarrman. How do you get the information contained in them 
to base an indictment ? 

Mr. Otney. We don’t base indictments on it. We never have. 

The CuairmMan. How do you get the information upon which to base 
leads? You use them for leads, don’t you? 

Mr. Oxney. Surely, but we do not use them for leads; the FBI does. 
We are not an investigative agency. The FBI never submits that sort 
of material to the lawyers in the Department. 

r. McCuttocn. Just a moment. The lawyer, then, never knows 
that eat is the inception of evidence that may be used in an important 
trial ? . 

Mr. Ouney. It can’t be used. 

Mr. McCuttocu. I understand it can’t be used, but doesn’t a care- 
ful lawyer want to know where his leads come from so that he can 
evaluate evidence from its very inception until he finally nails it down ? 

Mr. Otney. I think I can answer your question all right. There is 
‘this-sort of thing that will occur, sometimes. A report in a case may 
have information in it which in the opinion of the lawyer would be 
‘evidenee which he would want to use.’ \He may make inquiry as to 
how he can substantiate it and find out that either the information or 
the lead from which it was obtained originated with some kind of a 
tap. When that develops, he knows he can’t use it under the court 
decision. 

Mr. McCottocn. I understand that. I was just trying to nail down 
the fact of whether or not good lawyers in your Department went to 
‘a certain point and then go no further and accept carte blanche that 
which was given to them. It doesn’t sound reasonable to me. 

Mr. Otney. Do you mean whether they accept the sources of this 
information ? 

Mr. McCuttocu. Yes. 

Mr. Otney. Certainly they accept it. 

The Cuarrman. What was your answer? 

Mr. Ouney. I say certainly they accept it. 

Mr. Forry. As you may recall, in the Coplon case, in the trial in 
New York, the question arose there before Judge Ryan of making 
available to the defendant the actual records of the recordings that 
were made. 

Mr. Otney. I don’t recall that. I wasn’t in the Department at the 
time that case was tried. ’ 

Mr. Fotry. In that particular case the opinion of Judge Hand 
went into detail as to the question of logs that had been kept, the 
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question of what was referred to as dubbing of disks and that refers to 
the fact that certain passages were expurgated from the originals as 
being immaterial and irrelevant and also for certain purposes of 
national security. 

I should think in the preparation of a case like that, wouldn’t it be 
necessary for the prosecutor to properly prepare his case, to have 
those records ¢ 

Mr. Otney. I have no idea about that. As I say I was not in the 
Department at the time of the Coplon case. I know enough about. 
it to know that some of the things which were done in the Coplon case 
were disapproved by the court of appeals. Whether that was a part 
of it or not I don’t know. Now, what the lawyer did in the prepara- 
tion of the case I have no idea of it. 

Mr. Foxiny. If it was necessary in preparing a case, particularly 
cn a motion, to suppress, they could be made available. 

Mr. Otney. Yes, but since the Coplon case it has been made per- 
fectly plain that the Government can make no use in court, either 
of the results of any interception of this source, or any leads which 
may be developed. 

Mr. Forey. There is no doubt about that, as to use in proof of the 
people’s case. 

Mr. Oinry. As a result of that since that has been developed in 
the law there could be no occasion for submitting this stuff to the 
lawvers who were handling an ordinary case. 

Mr. Fo.ry. It was just completely left out of the case? 

Mr. Otney. That is right. 

The Cuairman. But the leads are used, although the leads may not 
be used in the court as evidence, but you certainly use leads by wire- 
tapning; do you not? 

Mr. Outney. The FBI makes use of leads in the process of their 
investigation so they know what is going on. But when they once get 
to an investigation that may develop into a criminal case, what they 
have to do under the present state of the law, if any wiretaps are con- 
nected with that matter at all, they have to pull them all out, in order 
that they can be in the poistion where they have not utilized wiretap 
leads in making their criminal case. 

Now, the leads which they develop are for purely intelligence pur- 
poses, not for court cases, such things as to know the activities of 
espionage agents, spies, and people of that kind, that they need for 
their work, quite aside from the prosecution of cases in court. The 
moment the possibility, the moment the picture of having to go into 
court with a criminal case comes up, under the present law, this kind 
of investigative technique has to be discontinued. 

The Cuarrman. As the gentleman from Ohio, Mr. McCulloch, says 
the attorney doing the prosecuting certainly should have information 
as to all these matters that you have referred to. I should think that 
would be essential in the preparation of his case. He doesn’t have to 
use it in evidence but he would like to have in reserve the information 
which would be of value to him in possible cross-examination and for 
other purposes. 

Are there any other questions? 

Mr. Fotey. I have one or two more, Mr. Chairman. ; 

I believe you said, Mr. Olney, that you did not know exactly how 
many people were involved in the Bureau, itself, in finally putting a 
tap in; is that correct? 








WIRETAPPING 47 


Mr. Otnry. I have no information on that. 

Mr. Fotry. To merely put a broad outline on the question, it would 
probably be from the active agents themselves in the field through the 
agent in charge of the field oflice to the headquarters in W ashington. 
That would be the transmission line; would it not? 

Mr. Otney. I don’t know. I don’t know how they handle it. 

Mr. Fotry. You don’t know whether it is done verbally, in that case 
or in writing; do you? 

Mr. OuneEy. No. 

Mr. Fotry. May I make this suggestion, that in the question of pre- 
paring reports on the specific bills, it might be of great value to this 
committee if you would keep in mind such things as this question of 
the posible conflict between the State and Federal statutes, and also 
we would appreciate any comments you may have with reeard to the 
specific provisions in some of them—I believe in Mr. Celler’s bill— 
which would require an annual report by the Attorney General, to 
the Congress, on the number of taps that have been installed in ‘the 
course of the year, and so forth. That is something that is new in all 
this legislation. We have no testimony on it at all. 

That is all I have, Mr. Chairman. 

The CHarrmman. Thank you very much, Mr. Olney. We will expect 
additional information along the lines outlined by the questions that 
have been propounded to you and we thank you for coming and help- 
ing us on this very, very important subject. 

The next meeting of the committee will be tentatively set for Tues- 
day, to be followed by a meeting on Wednesday, so it will be Tuesday 
and Wednesday, now, tentativ ely set, depending on the circumstances. 

The committee will now adjourn. 

(Whereupon, at 12:25 p. m., the subcommittee adjourned to recon- 
vene Tuesday, March 29, 1955.) 











WIRETAPPING 





TUESDAY, MARCH 29, 1955 


House or RepresENTATIVES, 
CoMMITTEE ON THE JUDICIARY, 
Suscommirrze No. 5, 
Washington, D.C. 


The subcommittee met, pursuant to call, in room 346, House Office 
Building, at 10 a. m., Hon. Emanuel Celler, chairman, presiding. 

Present: Messrs. Celler, Rodino, Rogers, Fine, Keating, McCulloch, 
and Scott. 

Also present: Mr. W. R. Foley, general counsel. 

The Cuarrman. The committee will come to order, please. The 
Chair would like to read a brief statement at the beginning of this 
hearing. At our last hearing the testimony of Mr. Olney was, to say 
the least, most unsatisfactory. His statement was important for what 
it omitted rather than for what it contained. If the Department of 
Justice—in executive or open session, as it wishes—does not impart 
to us frankly its wiretap operations in all the ramifications thereof, 
we must get the information from other sources. Of course, we cannot 
compel testimony from any executive department agency, but we must 
have the information. Otherwise we cannot legislate intelligently. 
Without the true facts, we are like a ship on an unchartered sea, or a 
mariner without a compass. 

We intend to offer all agencies of the Government every protection. 
We do not desire to hamper any of the agencies in their legitimaie 
pursuits. We shall hear shies any way they suggest. 

I think it is beholden upon every agency of Government which 
thinks it must tap wires in the public interest, as, for example, in de- 
tecting and preventing high crimes-against the national security, to 
come forward and present the facts in justification of their policy. 
They must also, and this is important, present procedures to insure 
against internal abuses. 

If the high privilege of tapping is accorded, there must be the con- 
comitant responsibility of insuring against excesses, irregularities, 
and abuses. 

The present Attorney General has stated on more than one occasion 
that he wants the high privilege of tapping for his departmental 
agents in certain cases. 

Well, we must know how, where, when, and under what circum- 
stances taps are presently authorized and will be authorized. Who 
actually taps? With what instruments? Where are they? Who 
made them? What did they cost? Who divulges the information of 
the taps and to whom? These are a few of the questions yet unans- 
wered. Section 605 of the Federal Communications Act deelares 
illegal, tapping and divulging. 
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Is it any less illegal if the tap is made by an agent of the Department 
of Justice and the information passed on or divulged to another agent 
of the Department of Justice? That is divulging and it seems to me 
illegal, even if one member of the family, Justice, as it were, divulges 
to another member. 

It seems to me that the Department of Justice for years may have 
been violating the law. The Department of Justice may have failed 
to apprehend other violators. It would be the pot calling the kettle 
black. That is most probably the reason for the statement of former 
Attorney General Jackson when he stated quite candidly that Justice 
could not in good conscience punish for a sin for which Justice itself 
was guilty. 

The result of all this has been the development of a thriving wire- 
tapping business that has assumed scandalous proportions. 

Shall such anamolous if not dangerous conditions continue ? 

What shall we do about it? 

These are some of the questions we hope to resolve. 

Now we have with us this morning representatives from the Depart- 
ment of Defense, representing the Army, Air, and Navy Forces, and 
independents. The Department of Defense has not yet completed the 
analyses of the pending bills before us, and that the Department will 
submit a report subsequently. Meanwhile, we are to receive more or 
less general statements from the representatives of the three Depart- 
ments of Defense. It may be appropriate, therefore, to have the rep- 
resentatives of the Department who appear this morning to return 
later for whatever comments they care to make, supplemental to the 
Department’s report on the pending legislation. 

Now, will the three gentlemen from the Department of Defense in- 
dicate in what order they wish to testify. 

T note, here, the first witness will be Charles R. Wilson, of the De- 
partment of the Navy. 

Mr. Wilson, we shall be very happy to hear from you. 

Mr. Witson. Thank you, Mr. Chairman. 

The Cuarrman. Would you care to express your views now? 


STATEMENT OF CHARLES R. WILSON, CIVILIAN, OFFICE OF NAVAL 
INTELLIGENCE, CIVIL HEAD OF INVESTIGATIONS BRANCH, DE- 
PARTMENT OF THE NAVY 


Mr. Witson. Mr. Chairman, we came over here prepared to try to 
answer some of the questions that might be in the committee’s mind. 
One of the things was, why do the Armed Forces need a wiretapping 
measure ? 

Mr. Chairman, the investigative agencies of the Armed Forces have 
a responsibility for the investigation of matters affecting the national 
security. 

The Cuatrman. Will you please indicate for the record your status 
in the Department of the Navy. 

Mr. Witson. I am a civilian employee of the Office of Naval In- 
telligence, the Civilian Head of the Investigations Branch. 

The Cuatrman. I want to also state this: The committee is most 
willing to cooperate with the Department of Defense.in your giving 
of testimony here and we want to be just as solicitous as possible to 
protect our national security. 
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Mr. Wirson. Thank you, Mr. Chairman. 

The CuHatrman. We want you to be very careful, of course, in what 
you state, so that there will be proper protection, and we will honestly 
harmonize our views in that regard with your own. 

Mr. Keatine. If any questions are asked that you feel should be 
asked in an executive session, feel free to ask for that privilege. 

Mr. Wirson. Getting back to the point of why we feel it is sometimes 
necessary: We have a responsibility in the military for the investiga- 
tion of our uniformed personnel who could possibly be engaged in such 
activities as espionage, sabotage, or subversion. 

Now, if we should find cases indicative of uniformed personnel of 
the Armed Forces being engaged in such activity, we believe that we 
should have the mechanism to combat whatever might arise through 
such association. 

Now, that basically is the reason why we feel that wiretapping 
might be necessary in some instances. 

Mr. Chairman, I have no prepared statement. I wonder if you or 
the other committee members would care to direct questions, sir. 

The CriarrmMan. Yes. 

You have referred to what you deem is the need for your Depart- 
ment to intercept telephonic or other wire communic ations, in the 
interests of protecting against sabotage and espionage among the 
personnel of the Navy; is that correct ? 

Mr. Witson. Uniformed personnel, sir. That is our only respon- 
sibility in those categories of cases. 

The CHatrMan. Again, if any questions are asked where you feel 
we should go into executive session we shall and we will clear the room. 

Do you tap wires now for that purpose ? 

Mr. Wirison. We have none in operation, sir. 

The CuHarrMan. Have you, in the past ? 

Mr. Witson. We have in the past. 

The Cuarrman. And who authorizes the taps? Who has the right 
to give the consent to tap wires? 

Mr. Wiutson. They are authorized through the Headquarters of the 
Navy Department. 

The Cuarrman. Are the headquarters right here in Washington? 

.Mr. Witson. Yes, sir. 

The Cuatrman. Are any other officials other than those at head- 
quarters authorized to tap wires? 

Mr. Wuson. No, sir. 

The Cuamman. Have they authority to tap wires in any of the 
theaters of operations throughout the world? 

Mr. Witson. No, sir. 

The Cuarrman. Does the Department of the Navy have apparatus 
for tapping wires? 

Mr. Wuson. May I develop that later in closed session, sir? 

The Cuartrman. Yes, sir; certainly. We will bundle those ques- 
tions together when we go into executive session. 

Mr. Witson. Very well, sir. 

The Cuatrman. Are you familiar with the wording of the Federal 
Communications Act? 


Mr. Witson. Yes, sir. 
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The Cuatrman. Do you think there are any exceptions in the Fed- 
eral Communications Act which gives the Department of the Navy 
the authority to tap wires? ; 

Mr. Wixson. No, Mr. Chairman, I don’t believe it gives you the 
authority to tap, but the wording of it does not seem to preclude that 
being done, sir. 

The Cuatrman. And you say the authority to tap wires is given at 
headquarters, right here in Washington # 

Mr. Witson. Yes, sir. 

The Cuarrman. Do you care to state what official it is, or what 
officials they are who have authority ? 

Mr. Witson. Mr. Chairman, we would in all cases for such author- 
ity, refer them up to the secretarial level. 

The Cuatrman. Do I imply from that that the authority to tap 
wires rests on the secretarial level ? 

Mr. Witson. The decision for anything affirmative, Mr. Chairman, 
would come from that level ; yes, sir. 

The CuatrMan. Well, suppose you have a case that you feel re- 

uires immediate attention. Must authority be obtained from the 
Secretary ? 

Mr. Wison. I don’t think that it would be necessary from a purely 
legal standpoint to do that, but the Director of Naval Intelligence 
would go directly to the Secretary on such a matter, I am sure, be- 
cause if it was of a serious nature, such as would justify the placing 
of a tap, the Secretary should know of the case anyway. 

The CratrmMan. Do you care to say how many wiretaps there have 
been, how frequent they were, or how infrequent they were? Would 
you care to give us some information on that? 

Mr. Wuson. I can tell you this, sir, that within the past year all 
over the United States, there have been a total of five. 

Mr. Ropino. Mr. Wilson in your preliminary statement you said— 


If we find cases of uniformed personnel, then we will tap wires. 


Now. when you say “if we find cases,” what do you mean? 

Mr. Witson. May I amplify that to say if information is developed 
from an investigation underway, or from other sources of informa- 
tion given to us, indicating the involvement of uniformed personnel, 
then we would feel that every effort should be made to get to the bot- 
tom of such allegations. 

Now, the wiretapping is an extreme, sir, and there are many cases 
which can be resolved through other investigative techniques than 
wiretapping. Many of them. And only in those where you have 
definite allegations of information of extreme detriment to the na- 
tional security, would it be considered appropriate to entertain that. 

After all, sir, uniformed personnel for the most part have access 
to very sensitive information of the United States Government. I 
think also that the Armed Forces are a logical target for infiltration, 
and the only thing we are anxious to do is to try and insure that per- 
sonal integrity and trustworthiness and reliability of the person en 
ing in the Nation’s sensitive programs. 

r. Roptno. Assume, for the sake of argument, that you found after 
this investigation that uniformed personnel might have been involved 
with other than uniformed personnel, in what you would term subver- 
sive activities or espionage or anything of that sort, and then what 
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would the Department undertake to do if it emanated from other indi- 
viduals, other than uniformed personnel ? 

Mr. Wiuson. We have no jurisdiction in personnel other than the 
uniformed personnel who might be guilty of acts in those categories— 
sabotage, espionage, and subversion. 

If, during the course of an investigation of someone in uniform, 
we should develop information of a civilian who might be involved 
in the same activity, those facts would be referred promptly by us 
to the FBI. 

Mr. Roptno. The results of your investigation in the wiretapping, 
are they kept within the confines of the Department of Defense, or 
the Department of the Navy? 

Mr. Witson. Yes, sir. 

Mr. Roprno. No matter what the results may be? 

Mr. Wuson. Yes, sir. 

Mr. Roprno. You stated that there were five cases of wiretaps in a 
period of time. Would you care to comment as to the outcome of 
those five? 

Mr. Witson. I could go into those in executive session to some ex- 
tent if it is desirable. 

The Cuatrman. Was that five within a year, say? 

Mr. Wuson. Within the past 12 months, Mr. Chairman. 

The Cuarrman. And previous to that there were additional wire- 
ie - Would you say it was at the rate of about five a year, or what? 

r. Witson. There were 9 within the last 3-year period, Mr. Chair- 
man. 

Mr. Roprno. I think after the chairman asked you whether or not 
you felt that there may have been authority or whether you had knowl- 
edge of the Federal Communications Act, I believe it was your answer 
that you didn’t believe that the Federal Communications Act pre- 
cluded making the wiretap; is that right? 

Mr. Witson. Yes, sir; that is correct. 

Mr. Roprno. Is that because you interpret that there be not only a 
wiretap but a disclosure as well? 

Mr. Wison. Yes, sir. 

Mr. Roprno. Before it would be actually a violation of the Federal 
Communications Act? 

Mr. Wison. Yes. 

The CHarrmMan. As a lawyer? 

Mr. Wuson. Yes, sir. 

The Cuarrman. As a lawyer—as one lawyer to another, would you 
say that if the individual chap who taps a wire, of your Department, 
discloses that information to another individual in your Department, 
is that not divulging? 

Mr. Wison. It may be divulging, but I believe it could be debated, 
Mr. Chairman, as to whether it would be divulging within the mean- 
ingae being able to conflict under the act. 

he Cuatrman. But the act also says that no use can be made 
thereof. 

The words of the statute: “And ‘use’ the same.” 

Now, if somebody in your Department taps the wire and divulges 
to somebody else, is that not using it? 

Mr. Wizson. It might be construed as such, Mr. Chairman; yes, sir. 
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The Cuarrman. Has there been any official opinion issued by any- 
one in your Department as to the meaning of that section ¢ 

Mr. Witson. I am not aware of an opinion, sir. 

The Cuairman. I should think there ought to be some interpreta- 
tion of that statute by the legal authorities in the Navy Department 
so as to guide its personnel. 

Mr. Roptno. Assume that you had a wiretap under way—and you 
have had five over a period of time—would you be able to tell us how 
many people are involved in the actual wiretap, the setup and the 
mechanism and everything that goes with it, the interception ¢ 

Mr. Witson. Do you mean by that, sir, how many people within the 
Navy Department would know of the existence of it? Is that the 
question ¢ 

Mr. Rop1tno. To whose attention would all of this information come? 

Mr. Wiison. It would come to the Assistant Director of Naval In- 
telligence for Security, initially. 

Mr. Roptno. How about the personnel engaged in the wiretapping? 

Mr. Witson. The personnel who would actually do the work ¢ 

Mr. Roptno. That is right. 

Mr. Witson. Those would be a part of our investigative staff. 

Mr. Roptno. About how many people are involved ¢ 

Mr. Witson. Very few, sir. We have only a few and as a matter 
of fact, we do not train them for wiretapping at all. But we have 
only a handful. I can’t say offhand. But initially—I mean those 
would be the people who would actually have to do the on-the-spot 
work. And those individuals are selected and screened, investigated, 
trained, and every precaution taken, to try and insure their integrity. 

Mr. Rogers. Mr. Wilson, I understand in your first statement here 
you said: 

The need and necessity of legislation dealing with wiretapping as it may 
deal with the Armed Forces. 

Mr. Wuson. Yes, sir. 

Mr. Rocers. I understand from your testimony to date, that if a 
member of the uniformed personnel should be suspended, there is 
evidence to indicate that you should look into it further, but hereto- 
fore you have not hesitated to tap them if, in the opinion, at.a seere- 
tarial level, the taps should be placed. 

Now, I am wondering—I would like to get your thought on how 
far you believe that the military, itself, should be authorized to 
proceed in security matters. What I mean to say, you take the Navy 
as an example, with the number of shipyards that have a number of 
civilian personnel around that come in contact with the uniformed 
personnel—and, of course, we understand the law designates that 
particular unit of the Armed Forces to perform a certain job, how 
far should its jurisdiction extend ? 

ee and protection under the job, of course, is the first 
essential. 

What would you think about authorization—that is generally as it 
deals with the security and sabotage, espionage and treason, whether 
or not. we should spell out some legislation, and if so, how much 
authority should be given to the military and how much to the 
civilian? Have you any thoughts in that regard? 
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Mr. Witson. Yes. I might give you this information : I would like 
to qualify one of your preliminary remarks if I might, sir. 

You mentioned, when we developed information indicating that 
someone was suspected of that type of activity. The placing of a 
wiretap, sir, would never be done on mere suspicion. It would only 
be after the most—after the most intensive investigation had been dene. 

Mr. Rogers. Let us assume that the highest intelligence of the 
Department had arrived at a definite conclusion, rather than suspect. 

Mr. Witson. Yes, sir. 

Now, getting to the other part of your question, sir, it would seem 
to me that the only thing in which the military authorities speaking 
for the Navy would have a direct concern with would be matters to 
take care of the involvement of their uniformed personnel. 

The civilian employees of a naval base or naval shipyard—myself, 
for example—if I am suspected of being involved in espionage activi- 
ties or subversion, I am the subject of investigation by the FBI, and 
not by Navy. 

Mr. Rocers. Then, your thought would be, I take it, that if the navy 
should take the example you have given, you are a civilian emplovee, 
someone should reach a definite conclusion about your engaging in 
espionage or treason or what not, rather than have the Navy Intelli- 
rence itself do the investigating the matter should be immediately 
dirosged to the Department of Justice? 

Mr. Witson. That is correct, sir. 

Mr. Roerrs. As it may deal with any civilian employee? 

Mr. Witson. That is correct, sir, and the procedure is this—this is 
a jurisdictional matter but it might serve to clarify it in your mind. 
We, of course, make many background investigations of Navy civilian 
employees, but during the course of those bickground investivations, 
if there develop elements of subversion, or espionage activities or 
possible sabotage, our investigation ceases and we refer the facts to the 
FBI. 

Now, that is in accordance with the Executive Order 10-450, sir, 
governing the security program. 

Mr. Rogers. Now, you have mentioned the tapping of wires in nine 
instances in the last few years? 

Mr. Wrison. Three, yes. 

Mr. Rocrrs. In your opinion, no discretion was abused in putting 
on the wiretaps, in any way whatsoever? 

Mr. Wuson. I think that is a safe:assumption. 

Mr. Rocers. Knowing the operations in the particular Department 
of Defense that you are with, can you visualize in the future that if 
the authority is put in any place other than the secretarial level, that 
there might be likelihood of someone using it more or less to check on— 
that is like a captain of a ship or an admiral, to check on his personnel 
for his benefit, to ascertain whether or not they were doing the right 
kind of a job or being good sailors? 

Mr. Witson. No, sir. We definitely will not entertain any thought 
of these, except in cases involving national security. 

Mr. Rocers. And so far as your Department is concerned, you 
wouldn’t want that authority and if anyone did use it on his own per- 
sonnel—that is, those under his command—you think that he should 
be punished, just the same as any other person, if we passed a law 
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dealing with making it a crime and one with severe penalties, for 
wiretap ? 

Mr. Wiutson. Yes, sir. 

Mr. Roger. I think that is all, Mr. Chairman. 

The Cuarrman. Mr. Keating—— 

Mr. Kratina. You said that the wiretap was installed on the au- 
thority of the higher authorities in the Navy, and dealing with naval 
personnel, only, would you amplify that a little? Does it require that 
the Secretary of the Navy actually pass on it? 

Mr. Witson. Well, if the Secretary were out of town, I believe the 
Under Secretary or one of the assistants at the secretarial level, I 
think, Mr. Keating, would be appropriate, sir. “ 

Mr. Kratineo. Does it require a written approval as is the case with 
the Attorney General? 

Mr. Witson. I don’t believe a written approval as such would be 
required. ; 

Mr. Kerattna. Is there any Navy regulation governing that subject? 

Mr. Witson. There is no Navy regulation ; no, sir. 

Tho CHatrman. There is or is not? 

Mr. Wirson. There is no Navy regulation. 

Mr. Krarine. Do you think there should be? 

Mr. Wirson. It would be all right, sir. 

Mr. Kearine. It would be all right ? 

Mr. Witson. Yes, sir. I don’t know. 

We have a policy—this doesn’t come within the purview of naval 
regulations, but there is a policy within Naval Intelligence which 
requires that these matters be sent in here. 

With the Director of Naval Intelligence in communication with the 
Secretary on all matters of important nature. 

Mr. Krarine. And this would be considered one? 

Mr. Witson. Yes, sir. 

Mr. Keatine. In other words, if there was a junior-grade lieutenant 
against whom other evidence had been obtained, before a tap would 
be put on his telephone, that is something which would be taken up 
with someone at the secretarial level and he would pass on it before 
that was done? 

Mr. Witscn. That is correct, Mr. Keating, and the junior-grade 
lieutenant might conceivably, on a small ship of the Navy, have access 
to all of the information and gear of that ship and it could be a very. 
important case, sir. 

Mr. Keatine. They often know a lot more than the admirals. 

Mr. Witson. That is right. 

Mr. Keatina. I am not intending to imply anything to the contrary. 

Now, suppose you, in such a tap, found evidence that you thought 
led to the fact that this person was engaging in some subversive activ- 
ity, and in connection with a civilian either in or out of Government. 
What would be the next step? 

Mr. Witson. The information is passed along but under suitable 
protection. 

Mr. Krarine. Passed along to whom? 

Mr. Witson. To the FBI, sir. 

Mr. Keatine. You mean someone from Naval Intelligence would 
contact someone in the FBI about this, and so far as the personnel 
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outside of the uniformed personnel is concerned, it would then be 
pursued by the FBI, rather than by you. 

Mr. Witson. Yes, sir. 

The Cuarrman. That would not be divulging. 

Mr. Witson. The source of the information is not given, Mr. Chair- 
man. Itissimply passed along as something learned from a confiden- 
tial source. 

The CuarrMan. In other words, you pass along to the FBI the 
results of the wiretap. 

Mr. Witson. It would not be the results. 

The Cuatrman. It would be actually what was heard? 

Mr. Wuson. I beg pardon, sir. 

The CuairMAan. It would be actually what has been heard over the 
wire? 

Mr. Wirson. Not actually what has been heard, no, sir. 

The Cuatrman. What would it b2 that you pass on to the FBI? 

Mr. Witson. Simply a paraphrase of any information that might be 
of assistance to them. 

The Cuarrman. Well, in my book I think that is divulging—I 
don’t say you shouldn’t do it, but I think that before it is done, there 
ought to be legal authority for it, there ought to be some statute 
authorizing it to be done. Apparently these practices have developed. 
They have grown to considerable proportions, with the possibility 
of grave abuses. So that, I should like to ask you what precautions 
does the Department of Navy take to prevent abuses. 

Mr. Wuson. That is a very broad question. 

The Cuairman. Would you like to answer that in executive session ? 
I don’t want to press it. 

, Ve Wuson. I could answer some of it here. Perhaps it would 
elp. 

The CuarrMan. As you wish. I want you to be careful and you 
just simply say you would rather answer that in executive session 
if you think that is a better practice. 

Mr. Wuson. I would say first of all, the first precaution we take 
is one that I have already stated, that we are concerned only with 
uniformed personnel. We are concerned only with cases involving 
the national security. That is the first precaution. Secondarily, we 
have tried to pick our counterintelligence personnel very selectively 
so that we can stand behind their reliability and integrity. That is 
another precaution. 

Thirdly, we have tried to assure that these things would be con- 
sidered as private as possible within the Department proper, and at 
the time assuring that the people who had the top responsibility in 
the Department knew what was going on. That is somewhat of a 
precaution. 

_ Perhaps some of the specifics could be developed further in execu- 
tive session and it would be helpful. 

The Cuarrman. Do you use electronic apparatus? 

Mr. Wirson. Yes, sir; we have electronic apparatus. 

The Cuarrman. You use it for wiretapping, you mean? 

Mr. Witson. Well, we use it for countermeasures, Mr. Chairman. 
We train our men in countermeasures and during the course of that 
‘raining it is impossible for them not to learn how’ tap, but we do 
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not train them affirmatively to place those taps. But we are inter- 
ested in detection, too, sir. 

Mr. Keatine. Now, suppose the tap discloses communication with 
someone in the Army. What follows? 

Mr. Witson. Uniformed personnel, sir? 

Mr. Kratrna. Yes. 

Mr. Witson. We would pass that to our counterpart in the Army. 
Intelligence. 

Mr. s.eatrne. And with regard to Army personnel, they would go 
on from there? 

Mr. Witson. Whatever they felt desirable, sir. 

Mr. Keatine. Does the Defense Department as such have an intel- 
ligence nnit apart from Army, Navy, and Air Force? 

Mr. Witson. No, sir. 

Mr. Keratine. There is no place where it would be cleared, at the 
top, as to what extent such investigation would be pursued by Naval 
Intelligence, Army Intelligence, or Air Force ? 

Mr. Wison. No central place within the defense as I know of, al- 
though it is possible that the Secretaries would exchange information 
on that. 

Mr. Kratine. The Attorney General in appearing before us last 
year indicated that he thought that any of this activity should be done 
only upon his written approval, and in a bill which passed the House, 
which required that if it were to be used in evidence, the information 
obtained, even by the various branches of the armed services would 
have to be approved and order for the tap made by the Attorney 
General. 

Mr. Witson. Yes, sir. 

Mr. Keatina. The various branches of the armed services expressed 
themselves as being opposed to that in the last Congress. Are you still 
opposed to that? 

Mr. Wiison. As I remember our representative testified in behalf 
of the Attorney General’s statement. 

Mr. Kratinc. Your representative testified that the authority 
should rest in the Secretary of the Navy, as I recall. 

Anyhow, you feel that you can now work with that arrangement 
and that it would be acceptable to have the Attorney General pass on 
whether such a tap should be put on? 

Mr. Winson. Yes, sir. 

Mr. Kratine. That, you understand, would be different from the 
course you pursue now, provided you wanted to use that in evidence. 

Mr. Wuson. That is correct, sir. 

Mr. Keatine. In the case of these five taps that were put on over 
a period of 1 year, the year 1954, was the evidence obtained in any of 
those cases used in a court or a court-martial proceeding ? 

Mr. Witson. No, sir. It can’t be. 

Mr. Kratina. That is under the Communications Act. 

Mr. Witson. Yes, sir. 

Mr. Kearinc. Did it hamper your prosecution of these individuals 
in any way-by reason of the fact that you were not able to use it in 
court, or in a court-martial proceeding ? 

Mr. Witson. May I defer that, sir? 

Mr. Kratinoa. For executive session ? 

Mr. Wixson. Yes, sir. 
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The Cnairman. Mr. Wilson, if you felt that you could more easily 
detect a uniformed man in your service guilty of espionage or sabo- 
tage by opening anybody’s mail, or reading his mail, would you advo- 
cate that ¢ : 

Mr. Witson. No, sir. 

The CHarrMan. Tf you felt you could accomplish that purpose by 
entering a man’s house without a search warrant, would you do that! 7 

Mr. Witson. No, sir. 

The CHAIRMAN. Then, why do you object to those practices and not 
to wiretapping ? 

Mr. Wirson. I think the answer there is one of our present day 
existence, Mr. Chairman, to the extent that so much business is done 
telephonically—e ontacts are made—that to some extent at least there 
isn’t the same degree of privacy that one has in a sealed envelope. 
There are many possibilities for leaks of telephone conversations all 
along the line, and the main thing is to avoid the indiscriminent use 
of this practice, and to have controls that will be a safeguard to the 
person who isn’t guilty. 

I think we are all in agreement on that. 

The Cuamman. Where should that authority for control stem 
from, from the Congress, or shall it be manmade by some official of 
some department ? 

Mr. Wirson. I think the Congress is the proper place to legislate. 

The Cramman. I don’t want to argue with you but it is supposed 
to be a government of law and not a government of men. 

The point is that Congress, I should think, would be the source of 
the authority. The law should be the authority and not the man. 
The views of the man might change and the views of his regulations 
might change, but I take it from. your answer that is a question of 
degree of privacy. In other words, you feel that the mail has more 
privacy and the home has more privacy than a telephone wire, is that 
correct ? 

Mr. Wiison. I think so. I don’t know what anybody would gain, 
for example, by listening in on my telephone. I am afraid they w sould 
get an awful lot of teen-age jargon and as far as I am concerned they 
could go ahead and listen in. 

The Cuarrman. That is with regard to your telephone, but others 
use the telephone for many purposes that are confidential and they 
have a right to, and the practice is widespread. 

Mr. Witson. I think it is a mistake to assume that the telephone is a 
secure instrument. 

The Cuatrman. I think it should be deemed secure. For example, 
clients indicate to their lawyers what their thoughts are and what they 
have done and have not done over the a husband speaks to a 
wife, the doctor speaks to a patient. These are confidential communi- 

cations. There undoubtedly are many confidential communications 
which are expressed over the telephone, and rightly so, and over the 
years they have been made over the phone and ‘the public has a right 
to assume that their conversations are just between the person w ho is 
telephoning originally and the person who receives the messave. 

Now, I would ‘think that if the interception by anybody, unless Con- 
gress deems it advisable not to do so, is a violation of the spirit if not 
the letter of the fourth amendment. The fourth amendment says: 

“The right of the people to be secure in their persons, houses, papers, 
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and effects, against unreasonable searches and seizures, shall not be 

violated, and no warrants shall issue, but upon probable cause, sup- 

pores by oath or affirmation, and particularly describing the plaee to 
searched, and the persons or things to be seized.” 

While I take it wiretapping doesn’t fit exactly into the letter of the 
fourth amendment, it certainly fits in with the spirit and the fourth 
amendment, I think, would ban it. 

Mr. Wuson. I agree with your concept as expressed there, Mr. 
Chairman, 100 percent. But, by the same token, I think that if we 
have an individual in these United States, be he military or civilian, 
who is plotting the overthrow of our form of government, who is en- 
gaged in activities inimical to its form of government, that the obliga- 
tion also goes to the proper agency to detect that person’s capabilities 
or intentions for the very protection of the vast amount of the popula- 
tion that you just spoke of. And I don’t think we should give the per- 
son who is plotting against our existence the opportunity to fall behind 
a curtain of protection that is available to the innocent citizen. 

The Cuarrman. You and I would not disagree on that. It is a ques- 
tion of liberty versus national security. 

I am sure most of the members of this committee want the author- 
itv given to your group to tap wires. It is only a question of in what 
way that authority shall be given. That is why we are here to de- 
vise some modus operandi which can give you the authority. But 
you have seized the authority and I think there have been great abuses 
resulting—not necessarily by the abuse of the Naval authority, but 
everybody and all and sundry seem to think they have the authority 
to tap wires and that is what has given us pause because of the scanda- 
lous situations that have developed throughout the land. 

Mr. Witson. I think the safeguarding of the overall public interest, 
Mr. Chairman, isa very important point. 

Mr. Roprno. I have one further question: I take it that your De- 
partment assumes that every time you tap, in the interests of the na- 
tional security and notwithstanding the Communications Act, you 
don’t actually violate that act. Is that right? 

Mr. Witson. Yes, sir; that is right. 

Mr. Roprno. Let us assume there may be a case where you may sus- 
pect some uniformed personnel and they may be within a State which 
prohibits wiretapping. Now, I wonder just what procedure you 
might undergo. Would you seek the authority of the attorney general 
of that State to tap a wire or would you otherwise do anything at all in 
relation to trying to conform with the State law ? 

Mr. Witson. I am not too sure that I understand your question, 
sir—as it involves uniformed personnel, for example, on duty. 

Mr. Ropino. Yes, within a State. Within a State which has a stat- 
ute prohibiting wiretapping of any sort. 

That is a prohibition against wiretapping, within a State. 

Mr. Wirson. I don’t recall of a case having come up which poses 
a legal problem, but on the other hand, it would probably be a Federal 
offense in which the investigative interests were centered. 

Mr. Roprno. In the interests of national security, again, do you feel 
that wiretapping should be undertaken in order to again be able to 
detect whether there may be any subversion or activity of espionage? 

Mr. Wirson. Yes, I do. I do not think we should be in a position 
of protecting those who are out to overthrow us. 
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Mr. Frxe. There is one other thing I would like to know about. 
Since wiretapping is so generally known to be in existence and that taps 
are on in many instances do you have any experiences as to whether 
or not the results obtained are minimized, that people aren’t using the 
wires as frequently, that they are afraid to use telephones and that they 
now might resort back to letterwriting and other means of communi- 
cation that you can’t attack 4 

Mr. Wuson. I have no information on that, sir. 

Mr. Frxe. Don’t you think that would be the result 4 

Mr, Witson. I would doubt it. The public just accepts telephones, 
itseemstome. I mean I don’t know. 

Mr. Frxz. Those who wish to overthrow our Government, if they 
were fearful of a tap and knew that taps were generally in existence,, 
wouldn’t they hesitate to use the phone ? 

Mr. Wirson. I don’t think so. 

Mr. Kratrne. You may prefer to answer this in executive session, 
but in the case of these five taps that were put on last year, did you 
hit paydirt in most or all of those? 

Mr. Wirtson. May we put that over? 

Mr. Keating. Yes. 

The CHarrmMaAn. Do you think that because wiretapping is an easy 
mode of detection, that justifies it ¢ 

Mr. Winson. Because it is an easy mode? 

Mr. Keatine. Yes. 

Mr. Wiison. I don’t think it is easy, sir. No, I wouldn’t say that 
it would justify it. As a matter of fact, I think that that is one of 
the final things that should be resorted to. I think a great deal of 
spadework in the investigative game is necessary and can frequently 
accomplish a great deal of results without the necessity for wire- 
tapping. 

The Cratman. It is an easy method of obtaining leads, is it not ? 

Mr. Witson. Not always. 

The Cuairman. Mr. Foley—— 

Mr. Fotey. Mr. Wilson, I am correct, am I not, in saying that all 
phases of activity involving wiretapping in the Navy are confined 
within the Office of Naval Intelligence, with the exception of the ap- 
proach to the secretarial level for approval to tap ? 

Mr. Witson. Yes, sir. 

Mr. Fotry. What security classification is placed upon the records— 
and I refer to the disks and tapes and stenographic notes that may 
result from an actual tap? 

Mr. Wirson. All of our investigations carry a minimum classifica- 
tion of confidential. There are also two higher categories of classi- 
fied information within the military department : “Secret,” and “Top 
Secret.” 

We would require that anything of this nature be carried in a mini- 
mum of “Secret.” Depending on the content, it may be upped to a 
“Top Secret.” 

Mr. Fine. Excuse me, Mr. Foley, I want to clear up one further 
thing. Did T understand that you are of the opinion that speaking 
over the phone is no different today than speaking in the market place 
and therefore there is no real secrecy ? 

_ Mr. Wirson. It is pretty much that way. I mean the telephone is 
in such widespread use. If you are working in a room with three 
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other people, practically everything you say over a telephone is heard 
by them, too. 

The Cuarrman. Mr. Foley 

Mr. Fotry. On a naval installation is the telegraphic or telephonic 
equipment owned by the Government or by a phone company ? 

Mr. Witson. It may be owned by the Government, it may be owned 
hy the phone company and it may be joint. 

Mr. Fotry. Who maintains it? 

Mr. Witson. Mr. Foley, I can’t answer that. I think that varies 
in accordance with local regulations. 

Mr. Fortry. In the question of counterintelligence work that your 
office is:also charged with, I believe you take pains and efforts to pro- 
tect the security of your telephonic communications within the in- 
stallation ? 

Mr. Witson. Yes, sir. 

Mr. Fotry. Do you make periodic inspections of the lines and the 
cables ? 

Mr. Witson. No, sir. 

Mr. Fotry. You don’t do that, at all? 

Mr. Witrson. No, sir. 

Mr. Fotry. Would you know who does that ? 

Mr. Wirson. No. I think it would vary according to the nature of 
the installation and other factors. A contract as between the private 
company and whatever lease is made on the equipment and lines, and 
I don’t think the Department would have any control over lines, except 
on a lease basis. 

Mr. Forey. Are any of these taps ever installed outside of naval 
premises / 

Mr. Wiuson. I would have to check back on that, Mr. Foley, and 
answer at the time we go into other matters in executive session. 

The Cuarmman. Do you work in cooperation with the telephone 
company on all the taps? 

Mr. Wison. No, sir. 

The CuarrmMan. Does a telephone company man accompany an indi- 
vidual of your Department who is tapping? 

Mr. Wison. No, sir. 

The Cuarrman. Do you tap without the knowledge of the telephone 
company ? 

Mr. Wirson. Yes, sir. 

Mr. Fotry. Has the phone company ever discovered where you are 
tapping / 

Mr. Wiuson. I don’t know, sir. 

The CuairmMan. Thank you very much, Mr. Wilson. 

I take it that there will be a report from your Department subse- 
quently on the pending legislation ¢ 

Mr. Witson. Yes, sir; one is in preparation. 

The Cuatrrman. And will be made to us. 

Thank you very much. We want to call you a little later in execu- 
tive session, but I think it might be well to wait until we hear from 
the representatives of the Air Force and the Army, and then we can 
have the three of you in executive session, if you don’t mind. 

Would you care to wait a bit, then? 

Mr. Wirson. Yes, sir. 
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The CuarrmMan. We will now hear Mr. Gilbert R. Levy, of the 
Department of the Air Force. 


STATEMENT OF GILBERT R. LEVY, CHIEF, COUNTERINTELLIGENCE 
DIVISION, DIRECTOR OF SPECIAL INVESTIGATIONS, UNITED 
STATES AIR FORCE 


The CHarrMan. Will you state your name and address and affilia- 
tion with the Department of the Air Force, please, to the stenog- 
rapher ¢ 

Mr. Levy. Gilbert R. Levy, Chief of the Counterintelligence Divi- 
sion, Director of Special Investigations, USAF. 

The Cuarrman. Do you care to make any preliminary statement ? 

Mr. Levy. Mr. Chairman, I have no prepared statement. 1 would 
like to reiterate some things that Mr. Wilson did say, particularly with 
reference to the responsibility of the services in the field of espionage, 
sabotage, and subversion. 

In the counterintelligence field we have divided responsibility be- 
tween the Army, the Navy, the Air Force, and the FBI, and as such 
we coordinate our efforts in those particular fields in the interests of 
national security. We meet frequently in order to exchange ideas, and 
so on. Our responsibility extends into overseas areas wherever we 
have Air Force installations. If the chairman desires, I would be 
very happy to answer any questions. 

The Cuairnman. Would you say that you then tap wires overseas? 

Mr. Levy. I may preface that remark with the statement that we 
have had no wiretaps since the Director of Special Investigations has 
been the investigative arm of the Air Force and that dates back to 
1948, sir. 

The CHarrmMan. Are you tapping any wires domestically now at 
all ¢ 

Mr. Levy. We have not, sir. 

The CHatrman. None whatsoever / 

Mr. Levy. No, sir. 

The Cuarrman. Not since 1948? 

Mr. Levy. When we came into being, sir. Before we came into 
being, sir, the investigations for the Air Force, being a part of the 
Army, was the Army. 

The CuatrmaNn, Is there any regulation issued that is operative in 
the Air Force concerning wiretapping / 

Mr. Levy. Yes, sir. As I mentioned, our organization is the only 
investigative organization for the Air Force and we have a regulation 
which prohibits our agents from engaging in wiretapping. If an in- 
stance arises, however, where such an operation becomes necessary, or 
is desirable in the interests of national security, the agents are 
instructed that it can only be done after the prior approval of the head- 
quarters of USAF. 

The CHarrMan. Where are the headquarters, right here in Wash- 
ington ? 

Mr. Levy. Yes, sir; in the Pentagon. 

The Cuatrman. What official in the headquarters issues the instruc- 
tions or gives the authority ¢ 
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Mr. Levy. The evaluation is made by the Director of the Special 
tiny paneean He then clears it through the Secretary of the Air 

orce. 

The Cuatrman. And despite that regulation have there been no 
wiretaps ? 

Mr. Levy. That is true, sir. 

The Cuatrman. What was the need for the regulation ? 

Mr. Levy. You must understand, sir, that we do, of course, train 
our people in defensive techniques in the counterintelligence field and 
as Mr. Wilson explained, of necessity they have to know what wire- 
tapping is possible in order to detect it. Therefore, they, of necessity, 
become proficient in the utilization of wirestapping. 

The CxHarrMaNn. Has the Air Force wiretapping apparatus of its 
own ¢ 

Mr. Levy. Not as such; no, sir. You understand, some of this de- 
fensive apparatus is adaptable to wiretapping. 

The Cuatrman. Have you purchased wiretap apparatus ? 

Mr. Levy. No, sir. 

The Cuarrman. Where is it located, in Washington here, or in vari- 
ous parts of the country ¢ 

Mr. Levy. What is that, sir, the apparatus ? 

The Cuarrman. Where are the machines or the wiretap apparatus 
for wiretapping ? 

Mr. Levy. We have none for wiretapping, sir. The defensive ap- 
paratus is, of course, strategically located within our various offices. 

The CuatrmMan. What is your view as to the right to wiretap? Do 
you think that the Department of the Air Force has the right to tap 
wires ¢ 

Mr. Levy. Under the Communications Act, yes, sir; I think there 
is no prohibition against wiretapping. 

The CxHatrman. Do you think you have a right to tap wires and 
divulge the information ? 

Mr. Levy. No, sir. 

The Carman. Do you divulge? 

Mr. Levy. We have not had a wiretap, sir. 

The Carman. I will put it this way: Would you have the right to 
divulge it? 

Mr. Levy. That is something that would be difficult to answer inso- 
far as I personally am concerned, never having had one. Someplace 
along the line, if it is going to be utilized authoritatively, I would 
think that someplace along the line it would have to be divulged. 

The CnamrmMan. Do you feel that would be legal ? 

Mr. Levy. I think it would be necessary, sir. 

The Cuarrman. That isn’t the answer. Is it legal? t 

Mr. Levy. The way I interpret the intent of the act, yes, sir, I would 
say it was legal. 

The Cuarrman. I sort of feel with you that it may be necessary, but 
I don’t think that it would be legal. You and I may differ on that. 

Any questions? 

Mr. Roptno. Mr. Levy, you state that there may be instances which 
arise when wiretapping may be necessary, and, of course, it would 
appear to me and I must conclude that those instances have not arisen 
since you have had no wiretapping. 

Mr. Levy. That is right, sir. 





WIRETAPPING 65 


Mr. Roprno. In other words, the extent of such investigations as you 
have had did not justify any wiretaps at all? 

Mr. Levy. No, sir, not in the opinion of the Director. Now, there 
had been a number of requests for such activity, all of which we dis- 
approved. 

Mr. Roprno. You heard Mr. Wilson express an opinion about a tele- 
phone conversation and if I interpreted his statements correctly he 
does not believe it is such a secure thing—if I am wrong, Mr. Wilson, 
you might correct me—and that after a question from Mr. Fine, that 
it was probably the equivalent of talking in the market place, he 
agreed. Do you share his opinion ? 

Mr. Levy. I gathered from what he said that at any time, because 
someone else could be plugged in on your telephone, and while you 
may think that you are talking only to the person that you either 
called, or called you, someone else possibly could be plugged in with 
you. I think all of us have had that personal experience of someone 
else coming on the line inadvertently. 

Mr. Keating. You say there have been a number of instances in 
which it has been put up to the Director of Intelligence, a request to 
wiretap ? 

Mr. Levy. The Director of Special Investigations; sir, yes. 

Mr. Kratine. And he has turned them down ? 

Mr. Levy. That is right, sir. 

Mr. Keatine. And there is no exception to that since 1948, in the 
Air Force? 

Mr. Levy. That is true, sir. 

Mr. Keratine. I think it is important to clear up in the minds of 
the public the extent to which wiretapping goes on, because some wild 
statements were made which would lead people to think that every- 
body’s phone is being tapped and it is very interesting. There have 
been five taps in one year and none this year in the Navy and abso- 
lutely none since 1948 in the Air Force. 

Mr. Levy. That is right, sir. 

Mr. Kratine. Now, do you believe that if this legislation is enacted 
to authorize the use in court or court-martial of evidence which you 
might obtain by wiretapping, that the authority to tap should be 
placed in the Attorney General, plus, or not, a court, rather than in 
the Secretary of the Air Force, only ¢ 

Mr. Levy. Well, sir, I think it would be helpful if the Secretary had 
that authority. However, I think we could operate with the Attorney 
(General being the authority for such activities. 

Mr. Keating. That is exactly the answer to the question that [ want. 
Thank you. 

Mr. Rogers. No questions. 

Mr. Scorr. No questions. 

Mr. Fine. In answer to Mr. Keating’s question about there being 
no tap, there being no taps since 1948, you are talking about taps placed 
by the Air Force ? 

Mr. Levy. That is right. 

Mr. Fine. You don’t know how many taps there might be against 
the Air Force telephones, isn’t that so? 

Mr. Levy. That is right, sir. I was referring to our activity inso- 
far as wiretapping is concerned. 





66 WIRETAPPING 


Mr. Fine. I am wondering whether or not just for the record, Mr. 
Chairman, the problem of party lines was ever considered. There 
were many party lines over the country where 6 or 7 people may be on 
the same telephone line. 

The Cuarrman. I don’t think you have that situation in the cities. 

Mr. Keating. You don’t have that in Brooklyn. 

The Cuarrman. We have confidential communications dispersed 
over the telephone. 

Mr. Fine. You have it even in the city of New York today. Even 
in the city of New York you have party lines. 

The Cruarrman. Then, a person understands his telephone might 
be listened to and there might be even eavesdroppers listening on the 
wire. 

I take it, Mr. Gilbert R. Levy, there will be a general statement sub- 
mitted later on, on the legislation we have before us. 

Mr. Levy. Yes, sir. 

Mr. Cuarrman. Mr. Foley 

Mr. Forry. I was wondering, Mr. Levy, if in the discussion of the 
bill any thought has been given as to whether or not the provisions 
in the bills authori izing the various defense agencies to tap, are broad 
enough to cover your particular situation. I have in mind this: The 
bills refer to any court of the United States. The question is whether 
or not that would definitely include a court-martial. 

Mr. Levy. I think that is commented on in the reply. It is an in- 
terpretation of the act of Congress. 

Mr. Fotry. With reference to specific crimes, there is a question as 
to whether or not they would be covered. 

Mr. Levy. Yes, sir; I think that is being commented on, also. 

Mr. Frxe. Even though you haven’t tapped since 1948, since we are 
now holding public hearings to determine just what amendments we 
ought to offer in the law, or to make it a law, do you want the right 
totap? 

Mr. Levy. Yes, sir. 

The CHarrman. Under certain safeguards, of course ? 

Mr. Levy. Under certain controls; yes, sir. 

The CuarrMaAn. And as to that, I take it, a general policy state- 
ment will be forthcoming ? 

Mr. Levy. Yes. 

The Cuarrman. Thank you very much, Mr. Levy. 

We will now hear from Col. J. E. Stearns of the Department of 
the Army. 


STATEMENT OF COL. JOSEPH E. STEARNS, ASSISTANT CHIEF, 
SECURITY DIVISION, G-2, DEPARTMENT OF THE ARMY 





The CuHarrmMan. Give your name and affiliation to the stenographer. 

Colonel Srearns. Colonel Joseph E. Stearns, Assistant Chief, Se- 
curity Division, G—2, Department of the Army. 

The CHairman. You might make a general statement, if you wish, 
Colonel. 

Colonel Srearns. I have no prepared statement, Mr. Chairman. 

I would like to state that the Department of the Army differs from 
the Air Force and the Navy, in that the authority to tap has been 





WIRETAPPING 67 





delegated to the major commanders. In every instance the G-2 of 
the major command must give approval before a tap can be instituted. 

As general policy but not in writing, the G-2 queries G-2 Depart- 
ment of the Army as to the advisability ‘of pl: icing the tap. 

Mr. Fotxy. What is a major command, ( Colonel ! 

Colonel Stearns. A continental army commanded by a lieutenant 
general. There are six major commands in the United States—seven 
actually, MDW is counted as a major command. 

Mr. Fotry. That is Military District of Washington ? 

Colonel Stearns. Yes, sir. 

The CHarrMaAn. So that there are seven authorities in the United 
States / 

Colonel Stearns. Yes, sir; there are. 

The Cuairman. Did I understand you to say there is no policy in 
writing ¢ 

Colonel Stearns. That is correct. 

The CuarrMan. It is a policy that just grew up, is that it? 

Colonel Srearns. I can’t answer as to the historical origin of the 
policy. I did check no later than 9:30 this morning and found out 
that the G-2 of the major command in every case is queried prior to 
the initiation of the tap. 

The Cuairman.. Do you care to say whether or not there is any com- 
pilation of these taps in any centr: al plac e! 

Colonel Srearns. For the year 1954, sir, there were six telephone 
taps involving national security. 

The CuHarrman. Were there any taps involving eee else? 

Colonel Stearns. There were five covering ‘criminal or obscene. 
That is another form of criminal activity, sir. 

The CHarrman. Any others ? 

Colonel Stearns. No, sir. 

The Cuairman. There were 11 taps, is that it ? 

Colonel Stearns. There were 11 taps, sir. 

The Cuarrman. In 1954. How many in 1953. 

Colonel Srearns. I don’t have the figures for 1953, sir, but I am sure 
there were less. 

I would like to remark that I a feel myself competent to testify 
on the criminal or obscene taps. I do have, however, Colonel Miller 
present from the Office of the Provost Marshal General who can 
“wnswer any questions that the committee might have on that matter. 

Mr. Kearine. You have that fairly well broken down, then / 

Colonel Stearns. Yes, sir. 

The Cuairman. On these taps authorized by the lieutenant generals 
in the commands that you mentioned, just how is that worked out? 
Who applies to him or his office for a privilege of wiretapping and 
how does he evaluate the 1 request { Do you know anything about that ? 

Colonel Srearns. Yes, sir. Before the major commander would 
give approval for a tap, he would want to know the circumstances of 
the case, what has been developed by other investigative means, so 
a at he would have a good idea as to whether that tap was warranted, 

r, phrasing it more bluntly, whether that tap would be fruitful. 

I wanted to add further, sir, that to my knowledge, all six of the 

taps have been processed through the Office of G-2 , Department of 
the Army, because the comm: inders realize the seriousness of a wiretap, 
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and they in their turn query higher authority before they initiate 
them. 

Mr. McCuiiocn. Mr. Chairman, I would like to ask some questions 
at that point. Did you mean by that statement that the contents of 
each of those taps has gone upward in the chain of command to the 
commander who issued the order in the first instance and who there- 
fore would know the results or the contents of the tap? 

Colonel Srearns. The authority of course is given before the tapas 
placed. 

Mr. McCutwocu. I understand. 

Colonel Srearns. The contents—the results of the tap will go to 
the major commander, because the investigative agencies of the Army, 
the Counter-Intelligence Corps, divided into the detachment here in 
the United States, operate under the control of the continental army 
commander. 

The CHarrmMan. Are there special squads that do the tapping, or 
special personnel / 

Colonel Srearns. I would like to give the same answer to that that 
is given by the Navy. The mission of the Counter-Intelligence Corps 
is a preventive, rather than a punitive mission. They are trained to: 
detect taps placed by agencies inimicable to the United States. They 
are not trained in how to make the taps-themselves. But because of 
their knowledge of how the other side operates, they, per force, know 
a method of installing the tap. 

The CuHarmman. What do you do to prevent internal abuses from 
tapping ? 

Colonel Srearns. All members of the Counterintelligence Corps, 
sir, are very carefully investigated before they are accepted. In many 
instances we have received criticism for being too selective of our 
counterintelligence personnel. ‘Their background is very thorough, 
their character and integrity and discretion is very thoroughly deter- 
mined before they are entrusted with the investigation of acts that are 
inimicable to the United States, and we are quite certain that these 
individuals will not abuse the privilege. 

The CHarrMAn. These individuals are assigned to, what is it, the 
seven major commands throughout the country ¢ 

Colonel Stearns. They are, sir. 

The CuatrmMan. Would you care to tell us about the apparatus that 
they use? Or would you want that in executive session ¢ 

Colonel Stearns. I am not enough of a technician, sir, to give you 
the apparatus. It is the normal countermeasure equipment that would 
have to be adapted by the people in the field. 

Mr. Roprno. Is your ,authority to wiretap, which is delegated to 
these various commands, is that restricted to uniformed personnel ? 

Colonel Strrarns. Yes, sir. 

Mr. Ropino. And you stated that there were six wiretaps in 1954. 
Would you be able to tell us during the period from 1941 to 1946 how 
many taps there were ? 

Colonel Stearns. I would not be able to tell you, sir. I don’t have 
the figures. 

Mr. Ropino. Would you be able to tell us about the figures between 
1950 and 1953? 

Colonel Stearns. No, sir. If you wish those we can go out in the 
commands and get them. 
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Mr. Roprno. I would like to know the comparisons between those 
various periods. 

Would you be able to tell us how many people are actually engaged 
ina wiretap? The number of personnel ¢ 

Colonel Stearns. It would be a very small number, but as to exactly 
how many, it is difficult to explain. I have had some experience in 
Japan: I would like to confine my testimony during that period to the 
time when the civil censorship division was operating. In other words, 
when there was no question as to the legality of wiretapping on Japan- 
ese personnel. 

The formal wiretap was operated by not more than three people. It 
was installed usually by one man. The reason the three people were 
involved is to keep a continual surveillance on a 24-hour basis, of the 
recorded conversations. 

Mr. Roptno. I believe you categorized criminal or obscene wiretaps 
made in case of criminal or obscene situations, and then cases involving 
national security, isn’t that right ? 

Colonel Stearns. I am not sure I follow your question, but let me 
try to clarify it. 

Mr. Roprno. You said something which I didn’t follow to the effect 
that there were cases involving criminal or obscene situations. Is 
that so? 

Colonel Srearns. That is, I am told, correct. I am not competent, 
sir, to testify in that field. ‘That field in the Department of the Army, 
unlike the Air Force, is handled by the Provost Marshal General. 

The CuatrMan. And you have a gentleman who will testify on that. 

Colonel Stearns. I have, sir. 

The Cuatrrman. Are there any other questions ? 

Mr. Krarine. A bill passed the House last year which permitted 
the use in evidence of wiretap evidence in court but said that if it was 
a military branch and they intercepted a communication it must be 
only on the order of the Attorney General. 

Do you favor that or do you oppose it ? 

Colonel Stearns. The Department of the Army position will be 
forthcoming. I would like to speak as an individual on that question, 
sir. 
I favor the centralization of the authority for each military depart- 
ment within the Secretary of that military department. 

Mr. Keratina. In this case the Secretary of the Army ? 

Colonel Stearns, That is correct. 

Mr. Keatina. That would be a centralization which does not now 
exist, even to that extent ? 

Colonel Srrarns. When I state that the authority should be given 
to the Secretary, I imply that he may, at his discretion, delegate that 
authority where he desires. 

Mr. Keatine. That is just one reason why I opposed granting it to 
the Secretary, because of the very delegation of which you speak. Per- 
sonally, I think it should be a centralization where it cannot be dele- 
gated, as it is provided in the bill that we passed last year. 

Are there taps now on, in 1955? 

Colonel Stearns. Yes, sir. 

Mr. Kratinc. How many? 

Colonel Srearns. I do not know, sir. I will have to find out how 
many are actually running. I know of none of my own knowledge 
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and, as I say, all of these six last year did come to my attention prior 
to their installation. 

Mr. Keatine. From the command itself ? 

Colonel Stearns. Yes, sir. 

Mr. Kearrine. The commander was in doubt or at least he felt he 
should have clearance from higher authority ? 

Colonel Srrarns. That is correct, sir. 

Mr. Kerarinea. In other words, your office authorized these six taps 
that went out ? 

Colonel Srearns. Yes, sir. 

Mr. Keatine. Did it go higher than your office, to the Secretary 
level ? 

Colonel Srrarns. My general was informed and in at least three 
cases before 1954 they were directed by the Office of the Secretary of 
the Army. 

Mr. Kearinc. So far as you know, in the other three they were not ¢ 

Colonel Srearns. That is correct, sir. 

Mr. Kerarine. And you don’t know about the criminal or obscene 
sases ¢ 

Colonel Srearns. I do not, sir. 

I would like to mention something in connection with those cases. 
In three of them, individuals were cleared as a result of the wiretap. 

Mr. Keatine. That is very interesting. 

And in the other three was the wiretap evidence useful to you? 

Colonel Srearns. Frankly, no, sir. 

Mr. Keating. In other words, you could have gotten along just as 
well without it ? 

Colonel Srearns. I would not like to say that, sir, because that 
assures me and permits me to assure my superiors that in these cases 
that we considered serious, we have exhausted all methods in protect- 
ing the United States. To that extent they are valuable. 

Mr. Kratine. But, so far as the actual prosecution of any individ- 
uals was concerned, you didn’t—as I put it to another witness—you 
didn’t hit paydirt in those three cases? 

Colonel Srrarns. None of these cases, sir, have resulted in any court- 
martial or actual criminal prosecution. 

Mr. Katine. Have they been closed ? 

Colonel Stearns. Yes, sir, they have. 

Sir, I would like tocheck on that. I believe they have, sir. 

Mr. Keatine. Were any of those at Fort Monmouth ? 

Colonel Stearns. Sir, I would prefer not to discuss the details of 
this case. 

Mr. Keatine. But all six of those were in this country ? 

Colonel Stearns. Oh, yes, sir. 

Mr. Krattna. Is there a method of authorizing taps in the military 
commands overseas ? 

Colonel Stearns. Yes, sir. That, again, would be the major com- 
mander, sir. 

Mr. Keatina. It would be the theater commander ? 

Colonel Srrarns. Yes, sir. 

Mr. Keattne. He would have the authority. 

Colonel Srearns. He would have the authority. 

Mr. Keatrne. Without clearing it with Washington. 

Colonel Stearns. Without clearing it with Washington. 
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Mr. Keatine. If it were cleared in Washington, would that come 
through your office ? 

Colonel Stearns. If it were cleared in Washington it would, sir. 

Mr. Kratine. Have there been such taps overseas ¢ 

Colonel Stearns. I do not know, sir. 

Mr. Keatine. Nothing has come to the attention of your office / 

Colonel Srearns. Nothing has come to my attention, sir. 

Mr. Kratine. And you have been in the office how long ¢ 

Colonel Stearns. Eighteen months, sir. 

The Cuarrman. You could just as well do without your taps, ac- 
cording to the results, is that correct / 

Mr. Keating. Except in three cases they cleared the individual in- 
volved. 

Colonel Stearns. That has been the result of the taps within the 
continental United States. 

On the other hand, I know of personal knowledge, sir, in Japan, 
where there are later confessed espionage agents now in jail and that 
Was as a result of a wiretap. 

Mr. Keatinc. American citizens? 

Colonel Srearns. No, sir; Koreans. 

The Cuairman. Relatively as far as the United States is concerned, 
as Mr. Keating says, you haven’t reached very much paydirt and rela- 
tively it is of not too great a value toward detection of high crime? 

Colonel Stearns. I would not say that the fact that the taps proved 
negative proves that they are not valuable. 

Mr. Ropino. Who determines when to close out a wiretap ? 

Colonel Srearns. Again, that would be the major commander. 

There have been instances where the closing has been directed by 
G-2, Department of Army, when we had arrived at the conclusion 
that a further tap would not prove fruitful. 

Now, on taps within the United States and within the Military 
‘stablishment, the G—2 continues to inform his people that the tele- 
phone is not a secure instrument. 

The CuatrmMan. You use wiretaps in a limited number of cases to 
detect. and possibly prevent crime. Would you advocate the use of 
wiretaps to exonerate those under accusation ¢ 

Colonel Srearns. As part of the entire investigation, yes, sir, I 
would. 

Mr. Keatine. That is what actually happened. 

The Cuarrman. Would you advocate wiret apping in some form 
under certain restrictions, even to the extent of using wiretaps for ex- 
onerating ? 

Colonel Srearns. The investigative agency, sir, enters an investiga- 
tion with the intent of proving or disproving the allegation and the 
investigative techniques are not employed with the thought of proving 
that he is guilty. They are to determine the facts and present them 
to the « adjudicator. 

The CuatrMan. You started your wiretapping in those cases to 
prove somebody was guilty of something and that it resulted in get- 
ting information which actually exonerated the individual. 

Would you advocate the use of wiretaps for the purpose of exonerat- 
ing people in the Army who may be accused ? 

Colonel Srrarns. I am sorry, sir, but I am not making myself clear. 
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The wiretap is not resorted to to prove that the individual is a sub- 
versive. It is entered into to determine if he isa subversive. Because 
of the seriousness of wiretapping the person authorized to approve a 
wiretap will not initiate one unless he has reason to believe substantial 
derogatory information exists. In other words, he believes that it is 
quite provable that this individual is guilty, and he will authorize the 
wiretap. 

ie teenienad I am aware of that, and your other answer was per- 
fectly clear to me. I am going one step further. Would you as an 
individual or as an officer advocate the use of wiretaps, going one step 
further, for the purpose of exonerating anybody who was under’ac- 
cusation ? 

Colonel Stearns. If I believed the wiretap would exonerate him; 

es, sir. 
; Mr. Fotey. Do you install these taps on or off a military establish- 
ment ? 

Colonel Srearns. To my knowledge, all are on the military estab- 
lishment. 

Mr. Fotry. What security classification is placed upon wiretap 
records ? 

Colonel Srearns. The wiretap record is classified at least “confi- 
dential” and according to the seriousness of the offense or the other 
information fitting into the case, it could receive higher classification. 

Incidentally the wiretaps are not sent to any central records. They 
remain inviolate. 

Mr. Roptno. Who do they remain with ? 

Colonel Srearns. They remain with the G-—2 office of the major 
command. 

Mr. Scorr. I think that the colonel has introduced a new outlook 
here which as far as I am concerned hasn’t been heard before and it 
is a most important one and that is the element of the use of wiretaps 
exonerate persons suspected. I am very glad the colonel brought 
that out. 

Mr. Keating. And it actually has been used by the Army in 3 of the 
6 instances or it resulted at least in that very fact. 

Colonel Stearns. Yes. 

The Cuarrman. Thank you very much, Colonel Stearns. 

We now have Colonel Miller. 

(The information referred to follows :) 

DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF LEGISLATIVE LIAISON, 
Washington, D. C., April 8, 1955. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives. 


Deaz Mr. CHAIRMAN: The House Committee on the Judiciary heard testimony 
on March 29, 1955, in connection with wiretapping by the respective services. 
The Army furnished certain statistical information to the committee concerning 
the number and character of wiretaps made by the Army in the year 1954. 

During the course of questioning of the Army witness by committee members, 
Congressman Rodino requested similar information pertaining to the period 
1950-53. The requested information was not readily available at the hearing 
and the Department of the Army promised to furnish this information at a later 
date. 
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Only 1 telephone wiretap in the interest of national security was made by 
the Army during the 1950-53 period according to information received by the 
Department of the Army from the 6 continental armies and the Military District 
of Washington. : 


Sincerely, 
H. J. WHEATON, 


Colonel, GS, Deputy Chief of Legislative Liaison. 


STATEMENT OF LT. COL. GEORGE P. MILLER, CHIEF, CRIMINAL 
INVESTIGATION BRANCH, PROVOST MARSHAL GENERAL’S 
OFFICE, DEPARTMENT OF THE ARMY 


The CuatrmMan. Do you care to make a general statement, Colonel ? 

Colonel Mituer. Like Colonel Stearns, sir, I do not have a prepared 
statement. However, I would like to make just a few brief remarks, 
if I might. 

The criminal investigations program in the Department of the 
Army is decentralized. By that I mean that each of the major com- 
manders to whom Colonel Stearns referred—that is the Army com- 
manders—are responsible for the program within their own Army 
areas. 

The five investigations to which Colonel Stearns referred as being 
criminal and obscene should more properly be categorized as criminal 
since if it were obscene it would also be criminal. 

We do not teach in our doctrine the use of wiretapping equipment. 
We do not furnish our criminal investigations detachments with such 
equipment. When it becomes necessary in a very few isolated instances 
to resort to the use of wiretapping equipment, we must go to the 
intelligence personnel for such equipment. Before that is authorized 
for use, the local commander—by that I mean the commanding gen- 
eral of the Army area—and his judge advocate general and intelli- 
gence officer must concur in the use of the equipment. 

Mr. Keating. Is that a regulation ? 

Colonel Minter. No, sir, that is not a regulation. 

The CuarrmMan. What is it, just something that grew up? 

Colonel Miuter. It is something that has grown up; yes, sir. 

The Cuarrman. How do the men and the personnel know about it ? 

Colonel Minter. Through our course at which all of our military 
police criminal investigators are required to attend, Mr. Chairman, at 
Camp Gordon, Ga., at our school. We touch on the subject enough 
to instruct them as they go through the course, that certain procedures 
must be followed before they may employ or ask for the employment 
of such equipment. 

The CuHarrMan. Have there been wiretaps for the purpose of ferret- 
ing out criminality, in addition to the number Colonel Stearns in- 
dicated ? 

Colonel Miter. No, sir. To the best of my knowledge it is not. It 
is only when we have a definite suspect and have exhausted every other 
means do we then go to wiretaps. 

The Cuatrrman. How many taps have been made by your group ? 

Colonel Mitier. I only have the informitaon for the year 1954, sir, 
and that is five. 

The Cuatrrman. How many taps were there ? 

Colonel Miuurr. Five, sir. 

The CHatrmMan. Just fixe? 
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Colonel Mitier. Just five ; yes, sir. 

The CHarrMan. Similarly that is authority residing within the 
major commands, whether it be for ferreting out general criminality 
or national security offenses. 

Colonel Minuer. Yes, sir. 

Mr. Roprno. This, of course, if called on, is restricted to uniformed 
personnel ¢ 

Colonel Mitier. In the United States it does; yes, sir. 

Mr. Roptno. What were the results of the five wiretaps in those 
criminal categories ? 

Colonel Minuuter. I have knowledge of but one, sir, and in that case 
there was a conviction. Of the other four I have no immediate know!l- 
edge, but I would be glad to get it if you desire. 

Mr. Roptno. Do you think, if you can answer this, that there may 
have been a conviction in the case without the use of wiretap evidence / 

Colonel Mintzer. I am sure that there could not have been, sir. 

Mr. Fixe. Why do you say there is no regulation? The rule is laid 
down in the text that you use in the course of the training? 

Colonel Mruier. It doesn’t appear in the course as such. It is in- 
cluded in the plan of instruction which I have differentiated from a 
regulation since it is not prescribed by authority of the adjutant gen- 
eral. The plan of instruction at the school does cover it. 

Mr. Fine. In writing? 

Colonel Mitier. In writing; yes, sir. 

Mr. McCuisocu. Are you prohibited from using in evidence any 
information obtained by a wiretap in a court martial / 

Colonel Mitier. I have never known of the use of evidence which 
we have developed in a wiretap case, including these five, being used 
in the courts. 

Mr. McCutiocn. You have no positive answer one way or the other ? 

Colonel Mituer. No, sir; I do not. 

Mr. Keatrine. But in this case where you think the conviction would 
not have been obtained otherwise, what you refer to is that it developed 
leads which lead to a conviction ? 

Colonel Mituer. We already had the lead, sir. It was a matter of 
placing the individual in a position where he would be convinced that 
we knew what we were talking about, and that was the purpose for 
which it,was used. 

Mr. Keattne. Leading to confession or something of that kind ? 

Colonel Miter. That is right, to an admission against interest, 
which together with the other evidence was sufficient, we felt, to con- 
vict. 

Mr. Keatina. Do you have taps going now in 1955? 

Colonel Miter. Not to my knowledge, sir; no, sir. 

Mr. Fotry. What kind of criminal cases were these, Colonel, do you 
know? 

Colonel Mitter. The only thing I have any information on is the one 
which I believe was mentioned as differentiated from criminal and that 
was a case in which there was some obscene material sent. 

Mr. Fotry. Who actually installed the taps? 

Colonel Mirtier. That would be controlled by the intelligence per- 
sonnel. We do not have any personnel trained for that. 

Mr. Fotry. Does your personnel monitor the taps? 

Colonel Mittxr. Oh, yes, sir, we would monitor them. 
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Mr. Foner. Do you know whether or not these five taps were 
installed on or off the military premises ¢ 

Solonel Mituer. No, I do not. I know the one tap, the one to which 
I have already referred, was on the military reservation. 

The CHarrman. We have in addition to those we have heard, one 
additional witness who was to be heard this morning but I fear we 
may have to adjourn until tomorrow morning, and that is Mr. Bernard 
Spindel, electronics consultant of the New York Crime Commission. 

Mr. Spindel, will you be able to come back tomorrow morning? 

Mr. Sprnveu. Certainly. 

The CHarrman. Meanwhile, we would like to hear in executive ses- 
sion, Messrs. Wilson, Levy, Stearns, and Miller, so the room will be 
cleared except for members of the committee and those men of the 
military Armed Forces. Those aside from Messrs. Wilson, Levy, 
Stearns, and Miller, will please leave the room. Any men in uniform 
may remain. 

(Whereupon, at 11:45 a. m., the subcommittee adjourned to recon- 
vene at 10 a.m., Wednesday, March 30, 1955.) 
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WEDNESDAY, MARCH 30, 1955 


Howse or REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 
SuscomMITtEE No, 5, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, in room 346, House 
“Office Building, at 10:45 a. m., Hon. Emanuel Celler, chairman, pre- 
siding. 

Present: Messrs. Celler, Rodino, Fine, Keating, and McCulloch. 

Also present: Mr. W. R. Foley, general counsel. 

The CHarrman. The Chair wishes to apologize. He was detained 
before one of the subcommittees of this Judiciary Committee. 

At the outet the Chair wishes to commend the attitude and forth- 
rightness of the Department of Defense anent the question of wire- 
tapping. 

Its representatives from the Army, Navy, and the Air Force very 
frankly admitted to wiretapping in a few restricted cases. The pau- 

‘ city of cases indicates considerable care exercised by these branches of 
our Armed Forces before permitting any wiretapping and then it is 
only practiced in cases involving national defense. 

I am sure I speak for the members of the committee when I repeat 
that in matters of national defense we believe wiretapping should be 
permitted but under certain prescribed restrictions. Those restric- 
tions are questions we have to resolve. It is interesting to note that 
the Department of Defense has used wiretapping for the purpose of 
exonerating those who may have been under unfair charges. 

Does any member wish to make a comment ? 

Mr. Keatinc. I just want to comment that exoneration is a phase of 
the activity relating to wiretapping which had not previously occurred 
to me and I did not realize the extent to which it could be effective in 
really establishing the innocence of anyone who might be under sus- 
picion of subversive activity. I was gratified to hear the colonel say 
that it can be effectively used in that regard and I think it should go 
far toward bringing about public acceptance of the principle that it is 
necessary to have a law which will permit the use of wiretap evidence 
in court in crimes involving our national security. 

The Cuarrman. Our first witness this morning is Mr. Bernard B. 
Spindel, of the New York Crime Commission. 

Will you give your name and address to the stenographer ? 
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STATEMENT OF BERNARD B. SPINDEL, NEW YORK CITY 


The Cnarrman. You are here under subpena, are you not / 

Mr. SprnpeEu. That is correct, sir. 

The Cuarrman. Are you now affiliated with the New York Crime 
Commission ¢ 

Mr. Sprinvev. I was one of the staff consultants to the anticrime 
conmunittee. 

The CHarrMan. You were staff consultant ¢ 

Mr. Sprnveu. Yes. 

The Cuarmman. Do you care to make a general statement / 

Mr. Sprnpet. Yes, I have a prepared ‘statement, Mr. Chairman. 

The CuarrMan. Are you still with the crime commission / 

Mr. Spinvev. No, as of last week I am no longer connected with 
them. 

Mr. Keating. Is this the commission Mr. Keating is connected 
with ¢ 

Mr. Sprnpev. That is right. 

Mr. Keating. What was his position there ¢ 

Mr. Spinpev. Mr. Keating was the staff counsel to the New York 
City Anticrime Committee. 

Mr. Keating. Is he still the staff counsel ¢ 

Mr. Sprnpeu. Yes, he is. He has resigned, but his effective date of 
service has not been set. His resignation has been accepted. 

Mr. Fine. I didn’t quite follow that. You said you were an em- 
ployee of the New York State Crime Committee / 

Mr. Srinpvet. No, the New York City Anticrime Committee. 

Mr. Fine. That is Mr. Braden’s organization ¢ 

Mr. Sprnpev. Yes. I wasa private consultant to them. 

Mr. Keatine. After this session I may have a message to give you 
to take to Mr. Keating for me. I am not a friend, but I have heard 
a great deal about him. 

Mr. Sprnvev. I will be glad to do that. 

I wish to thank the committee for the opportunity of appearing 
and presenting my views. My name is Bernard Spindel and I reside 
in New York City. I have been a licensed private investigator in 
the State of New York, specializing in modern electronic investigative 
techniques. I have been one of the staff of electronics consultants to 
the New York City ee ime Committee, which was responsible for 
the recent exposure of a wiretap headquarters in that city. My 
technical background starts at the age of 12, with radio and telephone 
asa hobby. I ‘have been a student of the Signal Corps schools at Fort 
Monmouth, N. J., having studied various courses in radio, telephone, 
and telegraphy. After the war I was engaged in the private business 
of design and manufacture of specialized ‘sound equipment for the mo- 
tion picture field. 

For the past 7 years I have applied myself to research, develop- 
ment, and adaptation of electronic equipment to the field of investi- 
gation and intelligence. 

My purpose in “being here is to inform this committee of the many 

technical means by which wiretapping can be accomplished. 

In recent years there has been much discussion on the legal and 
technical aspects of wiretapping. Yet, I believe, the full story has 
never been told. It has been the obvious policy of people in my field 
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and all others engaged in this practice to avoid publicity and keep 
the facts buried. 

On February 10, 1955, the Reporter magazine features a story, “The 
Private Eyes.” 

Chapter 3 was entitled, “Electronic Eavesdropping.” 

I demonstrated and furnished the material for that chapter. 

Two years prior, this same magazine published, “The Wiretappers,” 
which Subsequently won the Geor ge Polk award. Last year I was 
asked by the authors of this piece to assist them in writing this new 
article. I did so out of respect for the reporting out of w hat I con- 
sidered to be the most comprehensive report on the subject of 
wiretapping. 

During the latter part of February I published a series of articles in 
the New York Journal American on this very subject. 

In the last 5 years I have watched this practice become increasingly 
widespread and degenerate from a potent investigative weapon against 
crime to a potent weapon against the people of the United States. 

This modern world of gadgetry has given rise to tapping techniques 
that defy the imagination and also detection. 

I will endeavor to give you the basic facts as to what can be techni- 
cally accomplished. 

A telephone tap is any means by which a message passing over any 
given wire can be interpreted. The method of placing an extra pair of 
wires on the line somewhere between the subscriber and the telephone 
exchange is generally used today and is as old as the telephone itself. 
This would be considered the direct method by virtue of the physical 
connection. 

In recent years 

The CHarrMAn. May we interrupt here? Do you mind interrup- 
tions? 

Mr. Sprnvev. That is perfectly all right, sir. 

The CHatrman. At that point, can any wire be tapped in this old 
method without the knowledge of the telephone company ‘ 

Mr. Sprnpew. That is correct. I will go on a little further on into 
how this can be accomplished. 

In recent years the development of induction coils and high-gain 
amplifiers make possible the interception of a wire communication 
without any physical connection whatsoever. This would be called the 
indirect method. From these two basic methods stem dozens of com- 
binations and variations that make the policing of this art almost an 
impossibility.. I will mention some of them but will not reveal the 
know-how behind them. It will serve no specific purpose to educate 
the public at large on how to do it and not get caught. 1 would be most 
happy, however, to demonstrate any of these techniques in executive 
session. 

Mr. Ke ATING. You know how to do it? 

Mr. Sprnvex. Oh, yes. I have pioneered quite a lot of what I am 
going to demonstr ate to the committee, possibly, and what I mention 
here, for the past 7 years. I have actually used these techniques in the 
field, or at least have tested them and proven that they are possible. 

The Cuarrman. You were employed by private entities for that 
purpose ¢ 

Mr. Sprnpet. Yes. In New York State, as you know, wiretapping 
is legal by court order and the courts have ruled that an individual has 
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the right to tap his own telephones to protect his own paramount 
rights. I go into that further in my statement. 

The modern approach accomplishes the same as its predecessor prac- 
tice but is invisible and defies electronic, mechanical, and physical 
inspection. 

I have employed this for several years in the field and it has re- 
mained undetected for over 2 dozen tap inspections. 

There are also three mnovations of this direct method which also 
remain absolutely invisible. Should an attempt be made to find them,,. 
or the accidental tampering with the lines which is too close for com- 
fort, it would cause the tap to be destroyed without any telltale signs. 
that it ever existed. 

Mr. Keatine. You do not desire to tell us what you are talking 
about except in executive session ? 

Mr. Sprnpex. That is correct. 

An elaboration of this technique would, in the event that it be acci- 
dentally found before it was destroyed, make it appear as defective 
line equipment and in all probability overlooked, as this trouble is am 
everyday occurrence in the telephone business. This type of tap is 
generally installed in less than a half hour and is used A the sub- 
ject is suspicious and may request tap inspections. 

The indirect method, having no physical connection to the line,. 
readily adapts itself to modern electronics. Induction coils for this 
purpose can be purchased at any large radio supply house for $2 and 
up and provide good quality recordings when used with standard 
home recorders. 

This commercial type can only be used within a foot or so of the 
telephone. Especially designed coils are necessary to remove a signal 
trom a pair of wires or to make possible interception at large distances 
from the telephone instrument. 

In practice, the professional tapper prefers to avoid the use of induc- 
tion methods and will resort to it only if there is no other alternative. 

Mr. Kearina. Induction is the indirect method ¢ 

Mr. Sprnveu. Indirect method, that is correct. 

Mr. Keatine. Stop me if there is any of this you want to say in 
executive session. In that case you place a wire a foot away from the 
telephone ? 

Mr.‘Sprnbdew. This coil canbe placed under your telephone, or per- 
haps within a foot of the telephone instrument, itself, still having no. 

hysical connection, and would record both sides of the conversation. 

hese are commercially available. However, we have designed special 
types of coils that enable us to get quite a distance away from the 
telephone. 

The Cuatrman. How far? 

Mr. Sprnpev. In my next paragraph I go into that very subject. 

Mr. Kearine. Will you go through buildings in this? 

Mr. Spinvev. I will give you a field demonstration of how we can 
use,it, but without giving the technical know-how behind it. 

Mr. Kearine. You are going to tell us what it is possible to do? 

Mr. Sprnvet. Yes. 

The CHatrman. When you use this indirect method with these 
induction coils, is the invisible tap on the wire, or on the instrument 
receiving: 
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Mr. Sernvev. The use of the induction coil is the indirect method. 
The other method which I mentioned which Was invisible is the direct 
type of tap. There are two definite distinctions there. 

The Cuairman. Is the tap on the wire or where ! 

Mr. SprnveEu. I prefer to go into that in executive session. 

Experiments in field tests of new types show that successful inter- 
ception can be obtained at distances up to 20 feet—again, this is the 
indirect method. When coupled with auxiliary electronic equipment 
the gap could be easily extended to 50 feet under ideal conditions. 

Due to design, and in an attempt to reduce the effect of strenuous 
electrical interference when using this coil, it has a highly directional 
and selective characteristic which aids the effectiveness. To better 
understand the capabilities of this unit, I will cite its use in the field. 

Let us assume that I have knowledge that Congressman Celler will 
receive an important call at 10 a. m. tomorrow morning, and I desire 
to have a recording of that message. Armed with an induction 
coil of special design, a standard hearing aid modified for this pur- 
pose, and a standard pocket recorder, I enter his reception room. With 
the pretext, perhaps, that 1 was to meet someone, I am permitted te 
wait. Surveying the situation, I maneuver to a location that permits 
me to tune in on his line via his secretary’s extension. The call is 
received but Congressman Celler is reluctant to discuss this confidential 
manner. 

The Cuarrman. Why do you put Congressman Celler in this pic- 
ture ? 

Mr. Keatrne. He is the logical man. He is probably the first man 
whose wire you would want to tap. 

Mr. Sprnpext (continuing). Is reluctant to discuss this confidential 
matter over his telephone and desires to call back the party from a 
public phone. 

By following him to the booth and locating myself in the general 
area, I can record both sides of the conversation. This being accom- 
plished, irrespective of the fact that there may be more than half a 
clozen booths adjacent to each other, and all in use at the same time. 

Here is another device that is very effective. 

Mr. Keatine. It doesn’t get jumbled up on your line? 

Mr. Sprnveu. No; it is so selective that we can pick out that 1 tele- 
phone booth out of the 6. 

Mr. Keating. How close do you have to get to it ? 

Mr. Sprnveu. Again, if we wanted to, 10, 15, or 20 feet away. 

Mr. Roprno. How long a time is that ? 

Mr. Sprnpew. I can record with a pocket recorder up to 214 hours, 
and it is no larger than perhaps the standard 7 by 9 book. 

Mr. Keatine. If he saw a suspicious looking character like you 
standing there—— 

Mr. Sprnpeu. I could be reading a newspaper in the post office here, 
or looking even perhaps in the telephone directory, if that would be 
a convenient location for me to tune in. 

Mr. Keating. Well, it ought to be a good lesson to Chairman Celler. 

Mr. Sprnpet. With the use of another telpehone line and electronic 
equipment, it is possible for me to monitor any Congressman’s tele- 
phone by remote control. Once installed, perhaps a mile away from 
his office, I could 

Mr. Keattne. A mile away ? 
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Mr. Sprnpex. Yes. It could be a mile, depending on the conditions 
of the telephone line and cables and where the bridging points are. 

I could go to any telephone in this country and listen in to the Con- 
gressman’s telephone conversations by dialing the number of my 
auxiliary line. If the subject was not on the telephone, I could hear 
his office conversations by the addition of an extra wire at his instru- 
ment, even though his phone is hung up I would be able to eavesdrop. 

Mr. Roprno. Even though his phone were hung up ? 

Mr. Sprnpev. That is correct. It has no effect on telephone opera- 
tion or anything else. 

Mr. Keating. You can hear what goes on in a Congressman’s office / 

Mr. Sprnvet. I can hear up to 30 feet away from the Congressman’s 
office anything that is said there and I could record it and I could be 
in New York, if I wanted to pay the traffic toll charges between New 
York and Washington. 

Mr. Ronrno. We'd better just keep quiet, entirely. 

The Cramman. Of course, what you say is very revealing and ex- 
cites all of us here at this desk. 

Has what you have been telling us, which is so startling, been ap- 
proved, or has it been confirmed by, say, scientists in any of the col- 
leges, in an institution of technology. or similar institution / 

Mr. Sprnpev. I can only say it is in use by several Government 
agencies as well. 

Mr. Keating. United States Government agencies / 

Mr. Sprnpev. Yes. If they wish to confirm it, of course, that is their 
privilege. If not, I would be glad to demonstrate it for you in execu- 
tive session. 

Mr. Keattne. Do you mean you will take us out here and 

Mr. Sprnpveu. That is correct, I will demonstrate any of these tech- 
niques. 

Mr. Keatine. When we want to hear something in Mr. Celler’s 
office we can go out here and you will tune us in? 

Mr. Sprnpew. I will call it on a public telephone anywhere in the 
city of Washington for you. 

The Cyarrman. And you can let me hear in Mr. Keating’s office ? 

Mr. Sprnpewu. That is right. 

Mr. Keatrne. I want this demonstration, Mr. Chairman. 

Mr. Sptnpev. It is quite a lot of equipment and I would need a day 
or so. At any time convenient to the committee after 48 hours’ notice 
I would be glad to. 

The CrarrmMan. I didn’t get vour answer as to whether there is a 
confirmation by scientists of what you are telling us. 

Mr. Sprnpvet. Yes: I believe there is and in fact a lot of the Govern- 
ment agencies, as I stated, know of this technique and possibly have 
used it. 

The CuarrmMan. And they can tell us about it also? 

Mr. Sprnpev. Whether they will tell vou about it is another question. 

The CuatrrMan. Will you tell us in executive session what agencies 
there are ¢ 

Mr. Spinpe.. Yes; I will be glad to. 

These techniques of wiretapping, combined with hundreds of varia- 
tions, make possible the tapping of any phone with little fear of appre- 
hension. 
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Mr. Roptno. Pardon me, Mr. Spindel. Are you going to make refer- 
ence at all during the course of your statement, to some » of the partic u- 
lar types of wiretap that you employed in that reporter series? They 
were rather interesting. 

Mr. Sprnvew. Yes; J think my statement covers that. 

Technical advances and the accompanying changes in equipment 
design can be compared with the rapidity in changes of ladies’ fash- 
ions. Unfortunately, developments in the field of wiretap prevention 
and detection has lagged far behind the art of wiretapping, itself. As 
a result, there is no known device today that can prevent or detect wire- 

tapping. The skills of the inductive and other methods employed 
make detection impossible and hopeless at this time. It would be cor- 
rect to say that this field is still virgin territory. With the entry of 
new minds and fresh ideas, it is proper to assume that our methods of 
today may be as obsolete as the covered wagon in 5 years from now. 
To cover the entire technical field would take several days of dis- 
cussion. 

I would like to depart momentarily from the subject and enter into 
an allied field. Most investigations and hearings have confined them- 
selves to wiretapping. The general opinion has been, and rightfully 
so, that an individual is entitled to privacy in any form of communica- 
tion he chooses. His mail, radio, telegraph, and telephone is pro- 
tected by Federal law. The effectiveness of the law on telephone is 
now in question. 

-A citizen is protected against illegal search and seizure. He is guar- 
anteed that his home is ‘his castle. His thoughts, expressions, and 
movements are free and of his own choosing. These are presumed 
under the Bill of Rights in the Constitution. “When these great docu- 
ments were written, it was beyond the wildest imagination that elec- 
tronics might void their protective clauses. 

I am referring to modern electronic eavesdropping, which was lost 
in the shuffle of wiretapping. This is known in our trade as bugging. 
The quiet, deadly, and generally undetectable art of overhearing con- 
versations, other than telephone. 

The CuHarrman. What is the derivation of that?) Why “bugging” ? 

Mr. Sprnveu. Concealed microphones. 

It is my opinion, which is based upon experience and full knowledge 
of the technical possibilities in this field, that this is a problem more 
grave than wiretapping, itself. An individual’s privacy can be in- 

vaded in places least expected, such as a car, on a lonely beach, in a 
rowboat in the middle of a lake, on a street corner, in your office, 
church, or home. 

As an example I will cite the use of a special microphone rede- 
signed for our purposes, as a perfect example. This is a natural for 
rec cording suspicious people who will only talk to you in a bathing 
suit on a lonely beach to insure that you have no pocket recorders or 
transmitters on your person. It is just as effective against a rowboat 
in the middle of Central Park Lake. People on the street cor ner, or 
ona park bench. 

Conversations over 300 yards away can be overhead. So selective 
is this parabolic ty pe of microphone that it requires the aid of a tele- 
scopic gunsight to pick out the target. Any office or home with an open 
window is also a likely subject ‘of this invasion that has no legal 
barriers. 
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Mr. Keating. How big a thing is it! 

Mr. Sprnveu. The latest model is 8 inches. 

Mr. Keating. Where do you wear it? 

Mr. SrrnpeL. We generally use it in a car or in a truck. We can 
beam it anywher e we want. 

Mr. Keating. You have to possess a receiver ? 

Mr. Sernvev. It just requires an amplifier. 

Mr. Ropino. Are these articles on the market / 

Mr. Spinpev. The original engineering was done by RCA for com- 
mercial adaptation in 1947 and it was never commercially produced, 
fortunately. 

Mr. Keartne. Do you mean if you are talking to Mr. Celler and 
Mr. Celler is in a bathing suit on a beach 

Mr, Spinpev. I could have my car, or a truck perhaps 300 yards 
away and they could beam in and record the conversation. 

Mr. Keating. You wouldn't have anything on your person or on 
Mr. Celler’s person ? 

Mr. Sprnpev. No; not at all. 

The Cuairman. Is that the so-called miniphone of German make? 

Mr. Sprnvev. That is a pocket recorder which will record 214 hours. 

Mr. Roprno. Is that.a type of bugging? 

Mr. Spinvet. It is a type of bugging that requires no approach to 
the target or subject of the bugging. 

Mr. Keratinc. How far may the people be from the instrument, 
= ards? 

Mr. Srrnpvet. The microphone would have to be within 300 yards 
under ideal conditions, possibly 500 yards from the subject. And 
then if we wanted to we could relay it from that point on via radio 
into a car or a truck and record it then. 

There are only 50 million telephones in the United States. Each 
one of these can be converted with the addition of 1 wire for a live 
microphone that will pick up conversations as far as 30 feet away. 
This is accomplished even if the receiver is hung up and it will not 
interfere with normal telephone service. Making a phone hot in this 
manner and feeding it over spare wires in the cables permits us to 
listen in miles from the subject’s location. 

Technical strides in the field of printed circuits and subminiature 
parts have made possible tiny radio transmitters the size of a pack 
of cigarettes, to invade privacy and send their signals several blocks 
away to a radio receiver and recorder. 

A more potent weapon for eavesdropping is the use of a line carrier 
transmitter, slightly larger than a book of matches that can be con- 
cealed in any lamp fixture, radio, power outlet, television set, record 
player, electric clock, or any other electrical appliance. It will trans- 
mit conversation without the use of radio waves or any extra wires, 
by feeding its signal over the powerlines. This unit does not violate 
any existing laws, including those of the Federal Communications 
Commission. 

An interesting point is that once this is installed, it will operate for 
about a year until the components burn out. If desired this unit can 
be turned on and off by radio remote control and it will extend its life. 

Mr. Keatrna. This is just a little matchbox-shaped thing and there 
is no wire attached to it at all ? 
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Mr. Srinvev. No. If I put it in perhaps a small radio in your home 


-or television set, the only attachment to wire would be under the chasis 


of the radio feeding to the powerline that you plug into the wall. 
Further than that we need no other wires and the size of that wire 
may be only an inch or two. 
The Cuairman. But you could intercept a communication with it. 
Mr: Seinvet. Anything said within that room will be tratismitted 
over the powerline. We can pick it up maybe a block or two away 


depending on how the powerline circuits run. 


The Cuarrman. You say that might not be a violation of the Fed- 
eral Communications Act. If it is an interception of the communi- 
cation 

Mr. Sernpeu. Well, it is room conversation. 

Mr. Fotry. It is not over a wire communication. That is the dif- 
ference. Here they use the electrical circuit. 

The Cuarrman. Must it be a wire communication ? 

Mr. Foxey. Yes, sir. Either telephone, radio, or telegraph to be 
within the purview of the Federal Communications Act. 

Mr. Keatine. Now, when I dial a number and I find it is busy, how 
do I listen in to what they are saying ? 

Mr. Srrnpev. The auxiliary line I referred to previously is a line 
that is used by me. I would have that installed for this one purpose. 
And actually, someone accidentally dialing that number would not be 
able to listen in. We use what we call coded rings to make the unit 
operate so an accidental dialing of that number will not permit them 
to listen into the conversation but knowing the code, we could make 
the unit operate. 

Mr. Roprno. Is this a costly proposition ? 

Mr. Sprnpexu. Actually, in electrical parts, if someone knew how to 
do it, it would be less than $100 in parts. 

To make an already bad situation even worse, experiments have 
proved that it is now possible with the sonic spectrum to flood any 
room with its signal and obtain conversations without the need of 
concealing a microphone or in fact ever entering or going near the 
room or building. This will seep through even if the windows are 
closed and the drapes drawn. I believe Government agencies are now 
ere with this, and it may be of a classified nature, so I will 
refrain from further comment about this in open session. 

Fortunately, these advanced techniques are known only to a rela- 
tively few. It is a matter of time before others find out the technical 
answers. These are only a few tricks of our trade. Let us take a very 
sharp example of implications. Assume that I have bugged a con- 
fessional booth of a church. A confession to a crime is made under a 
privileged communication. Yet the law in my State of New York 
says that by virtue of the fact that the conversation was overheard 
by me, a third party, the privileged status no longer exists. Further- 
more, a recording of that confession is considered competent evidence 
and could be used to obtain a conviction against the confessor. 

Extend this to an attorney and client relationship. The implica- 
tions become frightening. Federal laws covering this form of eaves- 
dropping are nonexistent. Yet it violates the basic principles of 
freedom. 

State laws on eavesdropping are a maze of contradictions that leave 
them totally inadequate, or ineffective in the face of modern methods. 
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The laws were written long before and without the knowledge of what 
electronics may be capable of. I am not a member of the bar and I do 
not know if it is possible legally, but I feel that this must be covered by 
Federal statute. 

In New York State where I practice my trade, the law permits wire- 
tapping by law enforcement agencies and by individuals on their own 
telephone to protect their paramount rights. 

The history of tapping is a maze of changing policies by all con- 
cerned, plus contradictions followed by double tracking and double 
talking. 

In 1916, the telephone company admitted that it had cooperated 
with police in the tapping of wires since 1895, when the value of this 
technique was first realized. At that time the newspapers exploded 
this viibiect in headlines, when it was learned that New York Mayor 
John P. Mitchell, who was investigating local Catholic charities had 
approved the tapping of a Catholic priest’s telephone. This situation 
hasn’t changed much after 40 years, except that they have legalized 
this practice. 

The telephone company has for many years maintained a “look the 
other way” attitude. They have gone to great lengths to suppress 
arrests of employees and others engaged in the illegal field. The lack 
of arrests make the record speak for itself. The disclosure of the wire- 
tap mill in New York City that was raided by police and telephone 
company special agents on February 10 is a classic example. It has 
been confirmed that the raid was conducted, no arrests were made, and 
the evidence was not seized. No police report was made and the dis- 
trict attorney was not notified. 

A week later William Keating of the New York City Anticrime 
Committee released the story. The district attorney promptly made 
arrests on the facts presented. Events such as this are not as rare 
as the telephone company would like you to believe. Unfortunately 
it appears they think more of public relations and possible scandal 
than the welfare and security of their subscribers. 

Mr. McCunziocn. Mr. Chairman, I would like to ask a question 
there. 

Do you know whether or not the General Electric Co. or any other 
ielephone affiliates or companies, have done much if anything as 
countermeasures to this type of wiretapping, eavesdropping, or what- 
ever you want to call it ? 

Mr. Sprnpev. Not that I know of. They maintain a private police . 
force, and people who are charged with the responsibilty of trying to 
prevent this. 

Mr. McCuttocn. Do you know whether they are constantly making 
technical studies and carrying on research as countermeasures to this 
sort of thing? 

Mr. Sprnvet. No. As I explained earlier, due to the advances made 
in this field there is no known device, today, that can detect or pre- 
vent wiretapping, and the situation looks at present hopeless. 

Mr. Keratine. If I thought my wire was being tapped do you mean 
I could call the telephone company and say, “Say, I think my wire is 
being tapped,” and they would investigate it ? 

Mr. Sprnpev. Yes, but, unfortunately, in the face of some of these 
techniques that they are not even familiar with, they could look at it 
and not even know it wasthere. It is absolutely invisible. 
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Mr. Ropino. It would takea long time before they would discover it * 

Mr. Sprnvev. I can qualify that even further. I can say there is no 
one today who can make a tap inspection and truthfully guarantee 
anyone that no tap is present on any telephone line. 

Law enforcement agencies have also been reluctant to let all the 
facts be known. They fear the right to wiretap may be revoked if 
the sont leaks out. 

The New York statute on wiretapping has been looked upon as a 
model law. In practice, it has left the door open to widespread abuse. 
Never before have so many people been willing to pay so much to find 
out what others are thinking and doing. Never before have we been 
so capable of accomplishing these desires. Whatever legislation may 
he enacted, it is already many years too late. 

That. concludes my prepared statement and I would be glad to an- 
swer any questions that you have. 

The Cuairman. I would like to ask you something about your train- 
ing. You were inthe Signal Corps, you say / 

Mr. Spernvew. That is correct. 

The CHarrMANn. You were an officer ? 

Mr. Sprnpe.. No, I was an enlisted man. 

The Cuairman. How long were you in the Signal Corps? 

Mr. Sprxper. Three and a half years. 

The Cnairman. Did you get much of your knowledge and experience 
in the Signal Corps ? 

Mr. Sprnvev. I had the majority of it before I even went to the 
Signal Corps. 

The CuatrMan. What schooling did you have / 

Mr. Sprinpet. My schooling, so . far as technical goes, doesn’t cover 
any engineering degree. However, as I stated in my statement, this 
has been a hobby since the age of 12 and I learned these facts the 
hard way. 

The Ciairman. You went through public school ? 

Mr. Seinpen. Oh, yes. 

The Ciatrman. And high school ? 

Mr. Srinpen. I never went to college. 

The CuarrMan. You went to high school but not to college ? 

Mr. Sprnpev. That is correct. 

The Cuairman. How old are you, Mr. Spindel ? 

Mr. Spinpen. 33. 

The Cuarrman. Your office is in New York ? 

Mr. Spinpeu. That is correct. 

The Cuairman. Have you permitted yourself to be hired by private 
clients in New York and elsewhere ? 

Mr. Sprxpev. Oh, yes. 

The Cuamman. And you have done that eavesdropping yourself 
for clients ? 

Mr. Sprnveu. Yes, I have. 

1 would like to clarify that for the record, that in New York State 
we are permitted to do wiretapping, by virtue of the Appelbaum case 
in 1950, and it is perfectly legal for us to do it. 

The CuHarrMAn. You say ‘it is legal to wiretap in New York ? 

Mr. Sprnveu. Yes. 

The CuatrMan. You must have a court order. 
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Mr. Sprnvev. No, the private individual has the right according co 
the decision to tap his own line. 

The Cnatrman. Byt you couldn’t tap another man’s line? 

Mr. Sprinveu. No. 

The CuatrmMan. Do you call that eavesdropping when you tap your 
own line and hear your own voice ¢ 

Mr. Sprnvet. Generally you are not tapping your lines for the 
purpose of hearing your own but for anyone possibly abusing the 
privilege of the use of your phone. 

Mr. Kratine. Including the members of your own family ¢ 

Mr. Sprnvev. That is correct. Whether it be in a family situation, 
or whether it is business. If you feel that you have a dishonest em- 
ployee, you are permitted under the law to have your line tapped to. 
find out if he is damaging your personal rights. 

Mr. Ropino. You may or may not answer this, but have you tapped 
wires outside of the State of New York? 

Mr. Sprnpex. Oh, yes. There are a lot of States that either permit 
it, or have no laws against it. 

The CuatrmMan. Now, this apparatus that you would be willing to 
bring down here, when could you have that down here ? 

Mr. Sprnvev. Actually, I would prefer it sometime the beginning 
of next week. 

The Cuarrman. Probably after the recess you could come down 
and demonstrate your procedures in what you have indicated. 

Mr. Spinvev. Surely. 

The CuarrMan. In executive session. 

Mr. Sprnvev. Surely. 

Mr. Keatine. That would be a roving executive session. One thing 
I want to have you demonstrate is how you can stand out here in this 
park and listen to what Mr. Celler says in his office, right through a 
muilding. 

Mr. Sprnpvev. That is no problem at all. 

The Cuatrman. Well, Iam not going to let you do it. 

Mr. Sprnvext. I might add here in my prepared statement I only 
gave the highlights of what is technically possible, because the overall 
picture would take an awfully long time to talk about. 

The Cuarrman. And you would give something of this overall 
picture when you demonstrate this apparatus that you have ? 

Mr. Sprnpeu. Oh, yes. 

The Cuarrman. Are there any books in the libraries on this subject ? 

Mr. Spinpev. Unfortunately, no. Or perhaps fortunately, no. 

The Cuairman. You have mentioned that General Electric probably 
has manufactured some sorts of gadgets along these lines ? 

Mr. Sprnpet. No, the question was asked of me, if I knew whether 
a company such as General Eijectric—I believe that is what the record 
shows. 

The CuarrmMan. How about RCA ? 

Mr. Spinvet. No one has entered the field of wiretapping because 
the overall picture for wiretapping and its detection, because the situa- 
tion is fairly hopeless with modern methods. 

The Cuarrman. There are a great many electronics companies that 
have formed and very large entities have bought out electronics com- 
panies. Are they not engaged in the furthering of the efficiency of 
some of these apparatuses that you mentioned / 
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Mr. SprnveEu. Yes, there are several companies specializing in this 
field of improving the present techniques of wiretap. 

The:Cuatrman. Some of the German firms have gone pretty far in 
this regard ; have they not? 

Mr. Sprnvet. That is true. 

The CuHamrMan. Mention has been made of this Miniphone. Is that 
an aa: that can likewise do the very things that you have indi- 
cated 

Mr. Sprnpet. Yes. It is a pocket recorder, and for less than $5 an 
induction coil is sold as a standard item for the Miniphone, which will 
permit you to go to a public telephone booth, make a call and record 
it, even in a public booth. 

The Miniphone itself costs $289 today and with the induction coil 
it would be several dollars higher, but that in itself would permit the 
interception and recording of both sides of the conservation. 

The CHarrman. Is such an apparatus or a similar one being made 
in the United States by other firms ? 

Mr. Sprnpet. Yes. One has released one about 6 months ago and 
there is another one in design and manufacture now. I believe the 
company that released it 6 months ago is Mohawk Business Machines 
Corp. in New York. It has released a pocket-type recorder which will 
record an hour’s conversation. 

The:CuHarrmaAn. And there is nothing in the law of the State: of 
New York to prevent the use of such an apparatus ? 

Mr. Sprnpev. I am not a member of the bar but because of my 
association in the field, I have had to learn the overall picture of when 
we can do certain things and when we can’t, and the eavesdropping 
law states that to overhear is not in itself a crime. But to use it to 
annoy and vex makes it a crime. In other words, it is similar to the 
FCC statute 605 which says that the mere tapping of a phone is not 
a crime. Only when you divulge or make use of it yourself is it a 
crime. And most laws in the States, as I understand, don’t have ade- 
quate coverage of the eavesdropping law. 

Mr. Keatine. Well, Mr. Celler would be vexed if you ever overheard 
his'conversations, wouldn’t he? 

The CHatrmMan. I have nothing to hide. 

Mr. Keatine. I don’t understand your reference to not bein 
allowed under New York law if it would vex anybody. I should think 
vex would be an understatement in any of these cases. 

Mr. Sprnpet. You would have to prove that the eavesdropping took 
place and secondly that it was used to annoy and vex. 

Mr. Kerattno. Then, it would be a crime under the New York State 
statute. 

Mr. Sprnvet. Yes, and even then there is a question as to whether 
at the time the law was written it was meant that a person capable of 
overhearing, such as listening through the keyhole—now whether it 
includes electronics devices such as we have today is a question for 
legal minds to interpret. 

Mr. Kearttna. Did you ever do any work for any of these columnists ? 

Mr. Sprnvev. No. I have steared a clear path away from political 
intelligence or intelligence of that nature. 

The Cxatrman. I read in this Reporter magazine the following: 

State and local police can afford to wink at the Federal statute against wire- 


tapping in view of the United States Department of Justice’s well known re- 
luctance to prosecute even private wiretappers. 
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Will you amplify on that a bit? 

Mr. Spinpeu. Well, it has been a rumor in our trade that wiretap- 
ping could be done without any fear of prosecution, on a Federal 
level. Iam referring now to the illegal type of wiretapping. 

The CHarrMan. That is, by private wiretappers ? 

Mr. SprnveL. Yes. 

The CHatrMAN. You say it is just a rumor? 

Mr. Sprnpev. Well, it is the unwritten code, shall we say. 

The CuarrmMan. In your experience can you say there is widespread 
wiretapping by private individuals without the consent of any consti- 
tuted authority / 

Mr. Spinpev. That is correct. 

The CuairMan. How widespread is it ? 

Mr. Sprnpev. I think if we took a cross section of the American 
people from all walks of life, you will find that more people than 
you could imagine have resorted to electronic eavesdropping or wire- 
tapping. It is used by big business. 

The Cuairman. It is done by businessmen, by labor, by professional 
men ¢ 

Mr. Spinpev. That is correct. 

The Cuatrman. Do you know anything about its use in labor 
circles / 

Mr. Ropino. You referred to an incident in the Reporter Service 
which is pretty interesting. 

Mr. Sprnpev. Because of a client relationship there I would prefer 
to discuss that in executive session. However, I will state this, that 
the biggest requests come from labor for tap inspections. 

The CuatrMan. That is to protect them against wiretapping. 

Mr. Srrnpet. Yes, and unfortunately we have found in about 70 
percent of the cases that where we are requested to inspect on labor, 
we actually find taps. Now, whether they are active at the time we 
find them or not I cannot tell you. It has been our policy when we 
find an extra pair of wires on a particular telephone line, to advise 
our client of such. 

The CHarrmMan. Let me get you straight. These taps upon which 
you are making inspection are taps by employer as against employee ? 

Mr. Srrnpev. No, I am speaking here of labor unions who wish 
to determine if their line is being tapped. Let us say the president 
of a particular union has reason to believe that his line may be tapped. 
He would call and request a tap inspection. I would inform him 
that. we can do a halfhearted inspection, and even if we find nothing 
at the bridges, which are normal places for taps, we couldn’t assure 
him that he wasn’t being tapped by some new eleetronic device. 

Mr. McCuttocuw. Mr. Chairman, I would like to interrupt the 
witness at that point. Can we properly infer, then, that by an in- 
spection that you would decide to make, that you can tell whether or 
not any given wire is being tapped ? 

Mr. Sprnpet. With modern methods there is no insurance, even 
after physical inspection. 

Let me amplify that a little more. To understand that fully, you 
must understand the wiring network of the telephone system. A line 
going from a telephone exchange to, we will say, this particular office 
building, may have several other points where that cable appears. 
Those are known as bridging points. 
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Now, assuming that I inspect the telephone wiring circuit from the 
office which is considered the working location of the instrument, to 
what is known as a house pair, which means that there is a cable run- 
ning from each floor in this building to the basement, and then from 
the basement it goes into a cross box where it is fed into a feeder cable 
back to the telephone company. 

Now, on the house pair, or in the cross box, or at any one of the bridge 
points, is a likely place for a tap to be installed. However, even after 
inspecting those points, there is nothing to guarantee me or anyone 
else that someone didn’t break through a wall and get to the cable, it- 
self, open that up internally, and make a tap someplace in there, which 
is invisible. 

Mr. McCutxocu. Excuse the interruption but answering the ques- 
tion categorically, you can say and you should say, if that be the case, 
that you cannot positively say that any given wire is or is not being 
tapped. 

Mr. Sernvex. That is correct. 

The Cuarrman. Now, getting back to the fact that you were hired 
by labor organizations to see whether their lines were tapped, I would 
like to ask you, how widespread, if you know, is the tapping of wires 
or lines belonging to labor unions? And contrarywise how widespread 
are the taps as against exectives or manufacturers or industrial con- 
cerns ¢ 

Mr. Spinpev. Because of the number of inspections requested by 
labor and the numbers of times we have found additional wires on the 
pairs of labor unions, we obtained this 70 percent. 

Now, a question arises when we do find a tap, as to whether those 
pairs are being used for monitoring purposes at that moment, is it a 
pair of wires that has been existent perhaps for 2 or 3 years from a 
tap that occurred that far back, and even if it is in operation at this 
time, the question arises, Who is tapping? In a location such as the 
State of New York, it may be a law enforcement agency ; it may be a 
private tapper on hire from management, perhaps. 

These things we cannot determine. 

The CuatrMan. Now, you say you use roughly 70 percent as against 
labor unions. What about, as I said contrariwise, the tapping of wires 
of business firms or business executives and personnel ? 

Mr. Sprinvev. The percentage there has been roughly about 25 per- 
cent. Again, it is very difficult to determine who is faced the tap. 
Our responsibility ceases after we inform our client that there is an 
additional pair of wires. 

Another atoneeEng point—— 

Mr. McCutuocu. I should like to interrupt right there, please, Mr. 
Chairman. 

What number of wires were inspected or otherwise examined in order 
to arrive at these percentages that you have given us? 

Mr. Sprnpev. I would say approximately 350 inspections. 

Mr. McCuttocu. And those percentages are within your experience 
alone ? 

Mr. Sprnvew. That is correct. 

Mr. McCuuxocn. They are not a generalized experience of all peo- 
ple who are engaged in the same practices that you are? 

Mr. Sprnveu. That is correct. 
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Mr. Roprno. Pardon me at that point. You say, “the trade.” Do 
you have quite a good many people who are employed as wiretappers 
and are they known as such? 

Mr. Sprnpvet. When you speak of wiretappers, to fully understand it 
you must understand that there are two types. One is known as the 
technician, such as myself, who is capable of installing any type of tap, 
or device for eavesdropping, without the assistance of anyone. 

The second type would be classified as a broker who individually 
has no knowledge technically and doesn’t know one wire from another, 
but who has invested perhaps large sums of money in equipment and 
must find other people to do his work for him. 

The broker type finds as a source corrupt telephone officials and 
perhaps corrupt police, to do their work with some type of immunity. 

Mr. Roprno. Are there many such people as yourself, technicians? 

Mr. Srrnpvev. In New York State where I am familiar, there are four 
in the entire State of New York; four of the technician type. 

Mr. Frne. How are you listed in the telephone book ? 

Mr. Srinveu. I don’t own a telephone. 

The Cuarrman. How many are there of the other type which you 
call brokers? 

Mr. Sprnpet. Approximately 18. 

The Cuatirman. How many detective agents, private detective agen- 
cies are there in New York, for example? New York State or New 
York City? " 

Mr. Srrnveu. I am speaking of New York State. 

The general opinion ae been that most illegal wiretapping is per- 
formed by private detectives. The truth is far from it. Out of all the 
disclosures of illegal wiretapping, 90 percent of it was found to be 
other than private detectives and by police or telephone company 
employees who either installed or assisted in the installation of these 
illegal wiretaps. 

Mr. Keatrne. In other words, only 10 percent of the illegal cases 
were private detectives? 

Mr. Sprnvet. Actually the only one large case that has come to light 
a been the attempted wiretap of city hall several years ago in New 

ork City. 

Mr. name. That was when Mr. O’Dwyer was mayor; is that correct? 

Mr. Srrnvet. That is correct. 

The man behind that was a broker type, or the man who was indicted 
for it. He also was an attorney. Now, he wouldn’t know one wire 
from another and he was relying upon others to do his work. The man 
who allegedly did the installation or was to do it, and has admitted that 
he had attempted to, was a former police official who is listed as one 
of the top tappers for the police department. 

Mr. Fotry. Is that Kenneth Ryan? 

Mr. Sprnvew. Yes. 

Mr. Kerattne. Is he still with the police department ? 

Mr. Srrnveu. I think he just retired. 

Interestingly enough, while he was on official status as a police officer 
his job was wiretapping. And it was also his job to try to make secure 
the telephones of the high officials of the police department and the 
high officials in the city of New York. By virtue of that, he knew all 
the possible points where these phones can be tapped and then when 
he was hired to tap it, it was no problem for him at all and in fact he 
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had the immunity of his previous status because they knew. him to be 
a police official who would check them perhaps ever day of the week. 

The Cuarrman. When lawyers want to tap for their clients they go 
to these brokers; is that correct ¢ 

Mr. Sprnvev. That is correct. 

Mr. Fine. How are they listed ? 

Mr. Sprnpev. Some by reputation without advertising in the tele- 
phone directory and others actually advertise in the classified section 
of the telephone book. 

Mr. Fine. Under what heading ? 

Mr. Sprnvex. Under “Detectives,” or “Investig: itors, and in their 
ads they state, “secret recordings, telephone,” or “secret recordings, 
anywhere, any time, any place.” 

Mr. Forney. It is no secret in the city of New York, is it, if you want 
someone to wiretap, just a few inquiries around generally made would 
come up with a possibility ? 

Mr. Sprnveu. Sure. 

Mr. Forey. I refer to the statement you made awhile ago with 
regard to the percentage of private detectives found involved in illegal 
wiretapping. What is the source of that ? 

Mr. Sernvet. The source of that has been both the involvement of 
people arrested for the crime of wiretapping—now this attorney of 
whom we spoke was, at the time of the city hall tap, a licensed investi- 
gator in the State of New York. 

Mr. McCuitocu. Mr. Chairman, I would like to pursue that per- 
centage statement a little further because I think it has some inter- 
esting implications. 

Did I understand you to say that the percentage that you gave us 
was from approximately 500 investigations or inspections that were 
made ? 

Mr. Sprnvet, Right. 

Mr. McCutsocn. Did I understand you in response to a question 
from Mr. Foley to say that those 300 cases were a compilation of cases 
from people other than yourself, or from your own and exclusively 
your own? 

Mr. Spinve.. Exclusively my own. 

Mr. McCuttocu. Who asked you to make the, 300 inspections? 

Mr. Sprnvet. The requests would come directly to me by a client 
who may be a labor leader or an executive in business or other detective 
agencies who are requested to have it. performed. 

“Mr. McCuttocn. Of your inspections, how many came from labor 
leaders or from labor, whoever it might be in labor ¢ 

Mr. Spinvex. I’d say the ratio there would be approximately 2 to 1 
for labor inspections, as compared to that of business. 

Mr. McCuttocn. So of the 300, appr oximately 200 of them would 
have come from labor; and of the 300, approximately 100 would have 
come from management or from someone other than labor ? 

Mr. Sernpet. That is correct. 

Mr. McCuttocu. And you have an accurate record on these matters 
how. 

Mr. Sernpev. Yes, I do. 

Mr. McCutiocnu. A written record ? 

Mr. Sprnpven. Yes. 


” 
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The Cuamman. Do gamblers use wiretapping to any appreciable 
degree ? 

Mr. Srrnpvev. I have never entered that field. The field itself is a 
wide-open field which permits someone to earn a lot of money if they 
wanted to enter it. Bookmakers use, not wiretapping as we think of 
it in nozmal terms, but they use a device which is known as a cheese 
box. That is similar to the device, Mr. Keating, that you are inter- 
ested in, that permits me to listen in to your phone outside of this 
building. 

What that does primarily is, a bookmaker is vulnerable to arrest 
and conviction if he is found at a particular telephone taking bets. 
Now, this device, when installed—perhaps if his telephone head- 
quarters were here in this building, he would have this unit set up and 
probably go 10 miles away in Virginia and operate from there, and by 
calling the particular number here, he would be able to intercept and 
answer all calls that come over the telephone line here. 

Now, should the police find the telephone number which is given 
out to his customers, they would determine that it is located within 
this building and raid the premises here. If they did so they would 
find nothing except the 2 telephones and the bookmaker would be 10 
miles away. 

The Cuatrman. Do you know a man named William Mellin? 

Mr. Sprnvet. I know of him. I have never met him. 

The Cuatrman. Was he a so-called technical investigator ? 

Mr. Sprnpet. Yes. He worked for many Government agencies. He 
is personally retired, I believe. 

The Cuarman. Did he ever work for a congressional committee, 
if you know? 

Mr. Server. Not that I know of. 

The Cuatrman. Do you know of any congressional committees hav- 
ing used so-called technical investigators for the purpose of tapping 
wires? 

Mr. Sprnvev. Not of my personal knowledge. 

Mr. Frne. Mr. Chairman, there was an article written by Mr. Mellin 
in the Saturday Evening Post some years ago in which the President 
of the United States, Mr. Roosevelt, had asked him to see whether 
or not he could determine whether or not Hyde Park had been free 
of taps and Mr. Mellin in his item pointed out that he had advised 
the President that nobody could ever tell and he also suggested if any 
committee’ of the Congress ever investigated wiretapping that he 
would be happy to come and I was going to ask the question you 
anticipated, that perhaps we ought to locate Mr. Mellin and have 
him come in. 

The Cuatrman. I think so because, I don’t know how true this state- 
ment is, and I don’t want it to be inferred that I necessarily believe it, 
but I think it ought to be checked up. This Reporter Magazine, on 
the subject of wiretapping says the following: 

From time to time various congressional committees not to be left behind also 
found it expedient to listen in on telephone lines. The House District Committee 
once tapped phones in the Hamilton Hotel during the investigation of milk boot- 
legging in the District of Columbia. 

The Kefauver committee used wiretap information inadmissible in Federal 
court in its crime investigation. Most recently, the House King subcommittee 


investigating tax scandals employed a wiretapper named William Mellin, who 
worked for the committee in December 1951, as a “technical investigator.” 
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Now, as I say, I don’t know whether those assertions are true. I 
hope they are not true, but I think this committee would certainly have 
to do some checking on this as to whether congressional committees 
indulge in that kind of practice. 

Do you know whether or not the police of the District of Columbia 
indulge in wiretapping ¢ 

Mr. Sprnve.. I don’t know, other than what I have read in the con- 
gressional investigation on the subject. 

The Cuatrman. Is wiretapping used, say, for example, in New York 
to track down vice ¢ 

Mr. SprinveL. There are some interesting statistics that were re- 
leased last month on the total number of taps installed in New York 
City. 

\ir. Fotry. Are those legal taps you are talking about now ? 

Mr. Srinvet. Legal taps, under a court order: The statistics inter- 
ested me very mucn in this respect, that of the total number of taps 
installed, the police department in the city of New York last year 
tapped over 1,000 telephones. It showed that in over 80 percent of the 
taps installed, they were for vice, such as bookmaking or prostitution, 
with a relatively low-arrest record. 

My personal feelings on that matter are that if 80 percent or more 
are used in cases of that nature, then I question whether they should be 
permitted to have the right to do that. 

Mr. McCutiocn. Mr. Chairman, I would like to ask what he means 
bv “relatively low percentage of the number resulting in convictions.” 
What do you mean by that ? 

Mr. Spinvev. It is under 15 percent. And strangely enough, the 
type of crime, such as prostitution, and bookmaking, lend themselves 
very readily to corruption. Furthermore, they are also two crimes 
which the people engaged in must depend upon the public for cus- 
tomers and if they were denied the right of wiretapping in those 80 
percent of the cases, they could just as easily have done the same effec- 
tive job, or perhaps better, if they reverted to the good old leg-work 
method of detectives in police detection. 

Mr. Roprno. Mr. Spindel, did you ever own a telephone? 

Mr. Sprnvet. I did. 

Mr. Roprno. And as a result of your experience—— 

Mr. Srrnpet. Too many of my competitors and others decided they 
would like to know who my clients were, what I was doing and so forth. 

Mr. Ropino. In other words, you consider the best protection against 
wiretapping is don’t own a telephone ? 

Mr. Sprnpex. That is correct. 

The Cuarrman. Do you know whether or not this eavesdropping is 
indulged in by so-called politicians for political purposes ? 

Mr. Sprnpev. I only know what I have heard and if only 25 percent 
of what I have heard is true, it certainly bears very thorough investi- 
gation. 

The Cuatrman. I don’t want to hear anything unless you know 
about it. 

Are there any other questions ? 

We would like to hear more from you, particularly by way of demon- 
strating the apparatus that you have mentioned. You can be within 
call, can you not. Mr. Spindel ? 

Mr. Sprnvev. Yes. 
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Mr. Forry. In your earlier discussion on methods, under the direct 
method, it is necessary to actually locate the wire in question, is it not? 

Mr. Sprnvev. That is true. 

Mr. Fotry. You would have to know something either as to the pair 
numbers, the location of the bridges or the location of the terminals, 
is that correct ? 

Mr. Sernvet. That is correct. 

Mr. Forey. Normally, where is that identifying information lo- 
cated ? 

Mr. Sprnvet. That is a matter of record with the telephone com- 
panies. It is part of their records. 

Mr. Fotry. Can it be done without contacting the phone company ? 
That is locating the pairs or the bridges or the terminals? 

Mr. Sprnpew. Yes. 

Mr. Fotey. By tracing? 

Mr. Sprnpev. Well, there are several] methods. To amplify that and 
tell the story so that it could be understood, it must be pointed out that 
wiretappers such as myself can be considered lone wolves. We can 
do it without the assistance of the telephone company, or their know]- 
edge, or anybody else. Because we are unable to receive cooperation 
of the phone company and because we are reluctant to let anyone 
know what we are doing, by necessity we have devised several meth- 
ods—which again I prefer to discuss in executive session—whereby we 
can find the bridging points and location of the cable, the pair num- 
ber, and other pertinent data, without any difficulty. Generally, I 
can do that without any hesitation, within 30 minutes. 

Further, we can even tap a telephone, not knowing what the tele- 
— number is. That is how highly specialized our methods have 

come, by just knowing the physical location of the phone. We can 
place a tap on it, many miles away. 

Mr. Fo.try. Now, the phone company in New York receives a copy 
of the order that the court has issued for a tap, does it not? 

Mr. Sprnvev. I understand that is correct. 

Mr. Fotry. If a phone company makes an inspection of a line at the 
request of a subscriber to determine whether or not a tap is in, how 
would the phone company be able to distinguish between a legal and 
an illegal tap ? 

Mr. Sprnvet. The method that is used, as I understand it, is a copy 
of the order is placed with the legal department of the telephone com- 
pany and before a man is sent out to inspect the telephone line, it is 
first cleared with his legal department, which maintains one set of 
records which indicate which lines are tapped under court order. 

Mr. Fotry. Do you know from your own knowledge whether or not 
ae pueae company permits a technique known as a “back tap” any 

onger ¢ 

Mr. Sprnvevt. That I don’t know, but in reading the testimony last 
year by Miles McDonald, he said that the telephone company in the 
Gross matter had cooperated on back tapping from the main frame. 

Mr. Fotry. That is taking a line out of the main frame and run- 
ning it into another private office. It is a regular leased line, isn’t it? 

Mr. Sprnpe.., Yes. 

The Cuatrman. The committee will adjourn sine die, and you will 
be on call, Mr. Spindel. 

(Whereupon, at 11:55 a. m., the committee adjourned to reconvene 
at the call of the chairman.) 
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TUESDAY, APRIL 19, 1955 


Hovsr or RepresENTATIVES, 
COMMITTFE ON THE J UDICIARY, 
SuscomMirTtTeE No. 5, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, in room 346, House 
Office Building, at 10:15 a. m., Hon. Emanuel Celler, chairman, pre- 
siding. 

Present: Messrs. Celler, Rodino, Rogers, Keating, and Fine. 

Also present: Mr. W. R. Foley, gene ral counsel. 

The CHatrMaAn. The meeting will come to order. 

Our witness today is a very distinguished son of Brooklyn and very 
dear, dear friend of mine, Mr. Edw ‘ard Silver, the illustrious district 
attorney of Kings County. He has made an enviable record, indeed, 
as district attorney of Kings County. 

Weare very glad to hear from him. 


STATEMENT OF EDWARD S. SILVER, DISTRICT ATTORNEY, KINGS 
COUNTY, N. Y. 


Mr. Sriver. Mr. Chairman and gentlemen, I think at the outset it is 
important for us all to keep in mind the distinction on the one hand 
between illegal tapping by either those not engaged in the enforcement 
of the law in any way as for example private detectives or people en- 
gaged in the enforcement of law—I am talking about law officers, 
district attor neys or other Federal law-enforcing agencies, and on the 
other hand the problem of giving law-enforcing agents the right to tap 
wires under certain protections for the citizen, and his right.of privacy, 
which is precious to every American. 

I want to say at the very outset too that I[.am strongly in favor of 
giving law enforcing agencies the right to tap wires only on a court 
order procured by an affidavit of reasonableness. 

That is not a new position of mine. Last year when the Senate com- 
mittee was looking into this problem, or parts of this problem, I then 
wrote a letter setting forth my views. The Attorney General at that 
time wanted the right to tap wires when he thought it was proper to do 
so without the nec cessity of precuring a court order. I was strongly 
oe that bill. [have a copy of the letter than I then wrote. Among 

ther things I said: 


I understand that the Attorney General does not favor a provision in the pro- 
posed bill requiring a court order, based on a showing of reasonable cause, 
authorizing the tap. As the district attorney in the largest county in the country 
I resort quite frequently— 
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and I will explain later what I mean by frequently— 


to wiretapping in our fight against crime. Under our State statute, I am required 
to get a court order and I welcome it as a resonable restraint. 


I went on and I quoted. I said: 

“Power is a heady thing” as Mr. Justice Jackson said (McDonald v. United 
States, 335 U. 8. 451, 455-456 (1948) ), and just preceding that wise observation 
he remarked “so that an objective mind might weigh the need * * * the right of 
privacy was deemed too precious to entrust to the discretion of those whose job 
is the detection of crime and the arrest of criminals.” 

I also understood at that time the Attorney General said there was 
a great difficulty in getting the order, and the delays involved in get- 
ting the order would cause him a great deal of difficulty, and I went 
on to show there was really no difficulty about that at all. The real 
difficulty was in getting the setup, the plant, which took a lot more 
time than getting the order. He can get an order pretty quickly if 
he has the grounds to get it. 

Secondly, the need for an order doesn’t suddenly pop up. A situa- 
tion develops over a long period of time, at least a considerable number 
of days. Thus the law-enforcing agent has plenty of time to get the 
order if he has the legal grounds upon which to get it. And so I 
strongly opposed, at that time, giving them the right, and explained 
that the delay was in locating the pairs and setting up the plant rather 
than getting the court order and I said in closing: 

As a district attorney, I must not forget, that at times in the zealousness to 


solve a crime I might be tempted to thrust aside protective procedures that have 
come down to us as a result of many hard-fought battles. 


And then I quoted from Lord Coke: 


Four centuries ago, Lord Coke (Second Institutes (1656) 48) said: 

“Every oppression against law, by colour of any usurped authority is a kinde 
of destruction * * * and it is the worst oppression that is done by the colour 
of justice.” 

I want to say that I strongly favor the Attorney General having the power to 
tap wires in his fizht against subversives. We must get the modern tools to 
fight those who use the modern tools for their nefarious purposes. Yet, with 
this necessary power should go the objective view of the court in granting an 
order permitting a tap. 


The Cuarrman. In other words, Lord Coke then spoke of the abuses 
that can be accomplished under “colour” of authority. 

Mr. Stiver. And he said the worst type of oppression is that done 
under “colour of justice.” 

The Cuarrman. That is what this committee is very much inter- 
ested in. We don’t want to give any entity, or any individuals the 
eran high, important authority—to tap wires, where there 
can be the possibilities or probabilities or likelihood of abuse of that 
authority. One can very readily see that if we give the right, and that 
right is abused, and we hedge that right around the conditions that the 
tap can only be had under certain conditions, and then we don’t pro- 
vide other safeguards, then a wiretap might be used for tracking down 
violations of our security laws, and can be used, nonetheless for, shall I 
say, political purposes, and to satisfy the tapper concerning personal 
feuds with employees or others, so that it is necessary for us in our 
developing a statute to be sure that the use is cut down to absolute 
legitimate purposes, and to prevent abuses. 

Mr. Stiver. Mr. Chairman, I think you will agree with me that, 
I don’t care how wise the formers of any statute will be, in the last 
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analysis, whether it works or not will be up to the kind of people who 
are administering the law. We have a lot of good laws on our books 
but if we have bad people administering it, you get nowhere with them. 

I brought for the committee’s view, statistics in my own area, and 
while it is only a part of New York City, it has a population of 3 
million people. 

Some time ago, there appeared in a publication of Mr. Justice Doug- 
las of our Supreme Court, in a book called An Almanac of Liberty, 
the following statement, and I quote from page 355 of his book: 

During 1952, there were in New York City alone at least 58,000 orders issued 
which allowed wiretapping—over 150 a day every day in the year. The New 
York system has in practice been oppressive; it has been used as the means 
whereby police have obtained guarded confidences of people and used the in- 
formation for corrupt purposes. 

This was used as a basis of an editorial by one of our New York 
papers and of course they went to town on this problem of wiretap- 
ping. I became very much disturbed and was shocked at the thought 
that there might be 58,000 wiretap orders procured in one year, 1952. 
Anybody who is in the business, as I am, knows every time you get an 
order you have to have at least six detectives manning that wire. If 
you had over 1,000 a week, in 3 weeks you wouldn’t have a policeman 
on the street. They would all be down in cellars, 

I made a check and here are the actual facts: For the year 1952, 
there was a total of 480 wiretaps in the city of New York. Not 58,000, 
but 480. 

Mr. Keatrnc. Where would he get such a figure as that? 

Mr. Stiver. I am trying to find out. I haven’t been successful yet. 

The Cuarrman. Did he speak of those wiretaps as being done by 
the police, as well as the nonpolice ¢ 

Mr. Sutver. He says, “58,000 orders were issued.” 

Mr. Keatine. What book is that ? 

Mr. Sirver. The book called, An Almanac of Liberty. 

Mr. Keatine. By Justice Douglas? 

Mr. Sirver. By Mr. Justice Douglas. I am trying to track down 
the source. I finally talked to the gentleman who was supposed to 
have gotten him the figures and he is trying to dig up his data, but the 
fact is that the police department had 338 orders that year, the dis- 
trict attorney of New York County had 60, the district attorney in 
Kings County had 54, Bronx had 14, Queens had 12, and Richmond 
had 2, a total of 480. 

Just so the record is clear, these are orders. However sometimes 
an order might cover more than one wire. 

The Cuarrman. It might cover a trunk which would contain 500 
wires. 

Mr. Strver. We know the number of wires because the orders have 
to give the telephone number that you are tapping. 

Now, the Police Department had approximately 500 wires covered 
by their 338 orders. 

Now, for my own county—and I have only the detailed figures from 
my county, Kings. 

Mr. Kratine. Mr. Chairman, I think we ought to invite Justice 
Douglas to tell us where he got such misleading figures published in 
a book. After all, when a Supreme Court Justice makes a statement 
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like that a lot of people are going to believe it. It seems to me it is 
very unfortunate. 

Mr. Sitver. I cite that because frankly I am willing to say if there 
were 58,000 orders procured in the city of New York or any other com- 
parable area, I would be for taking the right away from everybody. 
Order or no order, if there was such an abuse, but it is not so. 

The Cuarrman. I think the objection is a sound one, and, Mr. Foley, 
I instruct you to communicate with Mr. Justice Douglas, at once, and 
ask him concerning those assertions in his book, and ask whether or 
not he would be willing to appear before this committee and indicate 
the source of the information which gave rise to those observations. 

Mr. Stiver. The number of orders, wires, arrests and convictions 
in the County of Kings, my own county 

The Cuarrman. Just a minute. Before you leave that, on these 
taps that you mentioned, what year was that again ? 

Mr. Strver. 1952. 

The Cuarrman. Is that the copy we have before us? 

Mr. Sitver. I have a copy of the quotation and the figures I cited 
for each of the counties in New York. 

The Cuatrman. Are those taps continuous taps? Are they of long 
duration, are they of short duration ? 

Mr. Sitver. A tap generally is kept on as long as we use it—using 
a trade term, as long as it is alive. 

The Cuarrman. How long? 

Mr. Sitver. A tap may be on a month or it may be on 3 months. I 
know of a tap that has been on in a leading homicide case for two and 
a half years, but that is unusnal. 

The CuatrmMan. That is considered one tap, regardless of the lengtb 
of time the tap endures ? 

Mr. Sitver. That is right.. You can see if you had 58,000 taps, you 
would probably have to borrow the Marines to man the wires. There 
just aren’t enough police in existence to do it. 

Mr. Forry. Mr. Silver, at that point, how long do you usually get 
your order for, 90 days? 

Mr. Stiver. Ninety days. 

Mr. Forey. And at the end of 90 days you go back and renew it? 

Mr. Stiver. Well, you don’t have to, but we—well, of course, T am 
only talking for myself. I want to say this, that I have been asked by 
Mr. Carlton King, who is the president of the New York District At- 
torneys’ Association, to be chairman of a committee to investigate the 
whole situation in the State of New York and I would venture the 
guess that for the year 1952, for the entire State of New York, I don’t 
think we had 1,000 tap orders. This is my estimate. 

The Cuatrman. How do you get this order? What is the practice 
in getting anorder? Just tell us about that. 

Mr. Sitver. To get an order you must make an affidavit wherein 
you show facts, under oath, to show that you have reasonable grounds 
to believe that the person whose wire you are tapping is engaged in 
crime and that you can get evidence of crime by tapping his wire. 

The hee, To whom do you present the order, the judge in 
the cit 

Mp invite: Either the judge in a county court or the judge in the 
supreme court. 
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The Cuarrman. Is the latter an ex parte order $ 

Mr. Stzver. Yes, ex parte. If it wasn’t ex parte the order would 
be useless. If the order had to be filed and it was done publicly, within 
10 minutes the person whose wire is tapped would know we are plan- 
ning to tap it. 

The CuarrMan. Was the order kept? Do you get the order? 

Mr. Sinver. We get the order and the judge keeps a copy of the 
order, himself, 

We get one copy of the order which we give to the telephone com- 
pany to assure that we have the right to tap. 

The Cuarrman. And then the telephone company supplies you with 
the employees to perform the tap ? 

Mr. Strver. No; we have a detective who is expert in wiretapping. 
The telephone company might only indicate the pairs so we don’t have 
to try to dig the pair out at a location box. It could be done without 
the telephone company, but it would be more difficult and time- 
consuming. 

The CHarrMANn. Does the judge sign any of these orders in advance 
and have them on file or on tap ? 

Mr. Srrver. Each order must come with a separate affidavit by a 
district attorney. 

The CuatrMan. Has any judge ever refused an order ? 

Mr. Stiver. Yes, they have. 

The Cuatrman. Many of them ? 

Mr. Stiver. Well, we don’t apply for many of them so we haven’t 
had many of them turned down. 

The CHatrMAN. How many orders have been refused ? 

Mr. Sturver. I don’t have that fact. You say “refused.” Not more 
than 2 months ago we were concerned with a particular person in 
Brooklyn whom we had good reason to believe was engaged in crime, 
but we didn’t have facts to put in an affidavit. Then we got an 
anonymous letter which indicated that the writer must know a good 
deal about the suspects activities, but we knew we couldn’t get an order 
on an anonymous communication. We never submitted the order. 
We had to wait until we got some evidence to put in an affidavit. 

The Cuarrman. Do you apply in the main to the county court or 
the supreme court for your orders? 

Mr. Stiver. I think more to the supreme court than to the county 
= court. It depends often on the subject matter of the crime. 

The Cuatrman. What is the nature of the crimes for which you 
are asking orders? 

Mr. Stiver. In preparation for this situation, I have a chart here, 
for the years 1951, 1952, 1953, and 1954, showing the number of orders, 
the number of wires, the number of arrests, the number of convictions, 
and the types of crimes in which we sought orders. For the 4 years, 
including my Rackets Bureau, and the office generally, we had 214 
orders for the 4 full years, which is an average of about 5314 orders 
per year. 

You will see on the right side of the column we list the types of 
crimes. Out of the general office, there were 48 orders which consisted 
of 18 homicide cases, 9 grand larceny and receiving, 12 abortion, 6 
robbery, and 3 gambling. 

Let me make this clear. Our office does not investigate gambling as 
such. If we get a complaint that gambling is going on in a particular 
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spot, we refer that to the police department. It is only when corrup- 
tion is involved in that, that we take a part in it. In other words, 
we are concerned with the corruption more than we are the gambling. 

The Cuarrman. How can you tell whether corruption is Samael 

Mr. Sitver. From the information that we have. In ‘other words, 
if somebody would come to us and say that such and such a gambler 
is operating a horse room, or other gambling operations, and the rea- 
son he can do it is because certain cops are being paid so much per 
week or so much per month or so much per wire, we then have the 
information on which to believe that bribery and corruption exists. 

The Cuarmman. In ordinary gambling cases, which you say you 
refer to the police, or that the police try to track down on their own 
accord, do the police use wiretaps ? 

Mr. Sitver. I think they do. I don’t know how extensively they 
use if. 

The Cuatrman. With or without a court order ? 

Mr. Stiver. With a court order. 

The Cuatrman. Then the police can also get orders to wiretap, 
can they not? 

Mr. Stiver. Yes, they can. 

The CuarrmMan. So that when Justice Douglas makes that statement, 
which is rather a startling one, you don’t know, in that connection, 
how many wiretaps were developed by the police ? 

Mr. Sirver. Yes, there is. On my figures, for the year 1952, the 
police department, the entire department procured 338 orders to tap. 

The Cuarrman. I mean in addition to those wiretaps that may not 
have been by order. 

Mr. Stiver. Do you mean illegal wiretaps ? 

The CHarrMan. Yes. 

Mr. Stiver. I have no record of illegal wiretaps. If there are such, 
I don’t know about them. 

Mr. Kerattne. That isn’t what he referred to ? 

Mr. Sitver. He said court orders. 

The Cuarrman. Hesaid orders. I understand. 

Mr. Rogers. Does the New York law contemplate that the district 
attorney make tlie application, or can a police officer do it ? 

Mr. Suver. Either the district attorney or a police officer above the 
rank of sergeant. 

Mr. Forry. Above the rank of sergeant—the law so specifies. 

Mr. Strver. They amended the police regulations law to provide 
that nobody less than a captain can make the application for a tap 
order. 

Mr. Rogers. Is it usual that the captain would make the applica- 
tion without any reference to the district attorney ? 

Mr. Stiver. Yes, he may, and he does. 

Mr. Rogers. Is there cooperation between the district attorney’s 
office and the police captain? Is it just a form that he files? Who 
acts as his attorney ? 

Mr. Stiver. The police department has a legal department who 
draws the affidavits up, to show the reasonableness and right to procure 
the tap. 

I want to direct your attention to this statistical sheet. First, I 
want to indicate that 5314 average orders which we procured those 
4 years covered an average of 72 wires, which indicates that you don’t 
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have multiple wires per order, except that once in a while you might 
have 2. 

We had over 85 percent average arrests for the 4 years—the ratio 
between orders and arrests, and a little over 80 percent of convictions. 
In other words, from the orders which we put through for the tap, 
we got 80 percent convictions on the persons whose wires we tapped, 
indicating we do not tap out of idle curiosity or just go nosing around 
places. It indicates where we go, we go because we have good and 
sound reasons to believe that the fellows are engaged'in crime. 

The CHamrMan. Let me ask you this question: Do you think that 
you could run down these crimes, track down the criminals, without 
wiretapping ? 

Mr. Strver. I don’t think so. 

The CHarrman. What did they do before the era of wiretapping? 

Mr. Sttver. Do you mean before the telephones came in ? 

The CHarman. No, I mean before the widespread use of wire- 
tapping, or was there always wiretapping in the New York district 
attorney’s offices? 

Mr. Sitver. As long as I have been connected with our district 
attorney’s office, there has never been a tap made without an order, nor 
has an application for an order ever been made without a showing of 
reasonableness, by an affidavit of the district attorney or one of his 
assistants. 

The CrHatrman. How long has that law been on the New York 
statute books ? 

Mr. Sitver. If you want a copy of it, I brought it with me. 

The CuatrmMan. That is a result of a constitutional amendment, was 
it not ? 

Mr. Stiver. There was an amendment made to the constitution. 

Th CnarrmMan. That was implemented bv State statute? 

Mr Stiver. And there is a statute that I have a copy of here if you 
would like to see it. 

The CuHatrrman. What was the practice, if you know, before 1938? 

Mr. Stiver. I will tell you this: I was in the Federal district attor- 
ney’s office between 1925 and 1929, when there was no right to procure 
taps, and I have a distinct feeling that various Federal Government 
agencies from time to time did tap wires. 

The Cuarrman. There is a going controversy as to whether there is 
or isn’t the right. 

Mr. Strver. That was before FCC. There just was no question at 
thetime. Talking about 1925 and 1929. 

Mr. Fortry. The FCC was 1934. The Olmstead case was 1928 and 
there, wiretap evidence was used. 

Mr. Sitver. Just to get the record straight in the Olmstead case, 
the tapping was done not on an order. It was what we would call 
an illegal tap and yet it was admissible. 

The Cuatrman. To what degree does wiretapping help you ferret 
out and prevent crime. 

Mr. Sttver. Let me say this to you, Mr. Chairman: If you took 
from us the right to tap, you would be taking from us a very, very 
important piece of machinery which we have to detect crime, but I 
will tell you something more than that. The fact that the criminal 
world knows we have the right to tap is a wonderful preventive 
measure, 
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The CHarrman. Doesn’t the real criminal avoid the use of tele- 
phones because of that knowledge ? 

Mr. Strver. No, he does not. He uses the telephone with a great 
degree of care, but fortunately for us, after you are on the phone for 
a while, you piece one part of one conversation together with a piece 
that comes in perhaps 3 days later and eventually you find out what 
is going on, and where it is going on. 

For example, the Chicago Crime Commission about 6 months ago 
sent to my office some 50 telephone numbers which were used b 
gambling syndicates to lay off the bets to Chicago, and there wasn’t 
one Brooklyn number among those 50. They were scattered all over 
the city, in Westchester and in the suburbs but not one in Brooklyn. 
I don’t know what they are going to do now when they find out we 
only have 52 4 year, they will probably be back in business, but they 
thought we were all over the place. It was a preventive as well as a 
method of detection. Maybe we will have to go into it a little more, 
after all these figures are out, but the fact that they realize that we 
may be on their wires prevents them from doing a lot of things that 
they would otherwise do, and I say to you, if you took the right away 
from district attorneys of tapping, your interstate crime and gambling 
syndicates would go into bus‘ness at a rate that would be startling. 
Not only for gambling which is bad enough. I am talking about real 
crimes. 

The Cuareman. I am not advocating taking away that right. I 
am not expressing an opinion on that. I am trying to develop 
whether or not district attorneys, individuals, efficient and wise like 
yourself, could nonetheless, without wiretapping, ferret out these 
crimes. 

It. may be convenient for the district attorney to have this right, but 
if you have the right—and you do have the right—I presume it makes 
it all the easier and less difficult to track down these criminals. 

On the other hand there is the possibilty of abuse, which we are 
very, very much interested in. The citizen has the right, too. There 
are far more citizens who are not criminals than there are criminals. 
There is the right to privacy, and the abuse might give rise to tre- 
mendous evasions of that privacy. So you weigh one good against 
another good, or weigh the evil against the good. 

Mr. Sitver. Mr. Chairman, I assure you in New York State we have 
the right and the facts and figures indicate there is no abuse of the 
right. Asa matter of fact, [ have now just worked up a questionnaire, 
as the chairman of the State committee on tapping—I just got a ques- 
tionnaire up‘which I am going'‘to send to all the district attorneys 
throughout the State of New York. I got one questionnaire back 
from the district attorney, Carlton King, who is the district attorney 
in the Saratoga area, and in 5 years, from 1950 to 1954, he got four 
orders. Now, I am pretty sure that this is the pattern all over the 
State. 

The Cuarrman. In my questions, Mr. Silver, I don’t impute any 
evil to anybody and I don’t express an opinion as to whether you 
should or should not have the right to tap wires. New York State 
laws say you have the right and we bow down to that. But in all 
these taps you say there are at least six detectives who must be in on 
the tap. In addition there are employees of the telephone company. 
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There may be others. What precautions have been taken to prevent 
those individuals who have become experts on wiretapping, from using 
their knowledge for their own personal promotion ? 

Mr. Suiver. Mr. Chairman, there is an important thing you can do 
in your proposed legislation. The telephone company will not permit 
us to procure leased wires. They claim the Communications Act for- 
bids it. I don’t agree. But if we were able, for example, to get 
leased wires—and let me explain what I mean by that. If we are in 
the process, say, of tapping at one time, say 5 or 6 different locations 
in the borough we are compelled to have people at each of those loca- 
tions. If we were able to get leased wires to the district attorney’s 
office or some central place where the wires would come in, instead of 
having 18—6 times 6, with 36 men involved in that, we could just have 
two people in a central place, monitoring the taps. 

Now, over and above that which is also most important, there would 
be this advantage too. If law-enforcing agencies had a central place 
into which they brought their wires, we would then know if anybody 
was not in that central place, he was engaged in illegal wiretapping 
and had no business tapping wires. ‘Thus it would be not only a 
money saver, not only an advantageous thing for law enforcement, but 
it would also be a sort of an aid to detect the people who are engaged 
in illegal wiretapping, the real evil. Now, we can’t get that from the 
phone companies today. They won’t do it. 

The Cuatrman. Conditions being as they are, how many would you 
say are the number of employees in your office who have knowledge, 
expert knowledge, of wiretapping ¢ 

Mr. Stiver. We only have two detectives who can do it. 

The Cuairman. You say there must be at least six, sometimes. 

Mr. Sitver. Those are people who listen in to see what is happening. 
Anybody in this room can monitor it. You sit there with a pair of ear- 
phones and you have a recorder and that. is all there is to that. 

The Cuarrman. Don’t they expand their knowledge or try to find 
out what the scientific explanation is to wiretapping ¢ 

Mr. Sitver. It doesn’t take a great expert to tap a wire, once they 
point out the pairs to you. 

The CuatrmMan. Can you tap a wire / 

_ Mr. Strver. No, but it wouldn’t take me very long to find out about 
it. I have a pretty good idea. I think if they showed me the pair, I 
could take a tap off. It is just taken off the two posts or wires. You 
just hook on two little wires and run them down into your recording 
machine and a pair of receivers. Gadgets are sold all over and you 
can buy them in many places. 

The CuHarrman. How many officials of the telephone company in 
Kings County, if you know, have knowledge of wiretapping ? 

Mr. Sttver. We only operate with one or two people. We give them 
the order to indicate that we have the right to tap the wire and they 
help us locate the pairs so we save time by not hunting ourselves and 
don’t fuss around with wires we shouldn’t be fussing with. We show 
them our authority and they just help us find the pairs. We could 
do it without them but it would be more troublesome and we might 
be messing with wires that we should not be messing with. 

Mr. Keatine. Do you do any of this work of intercepting communi- 
cations that don’t go over the wires, with “bugs,” and one of these 
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things where you beam a rifle shot at somebody on the beach and tell 
what they are saying 500 yards away ? 

Mr. Stiver. Congressman, let me tell you something about this beam 
stuff. If anybody tells you about this beam stuff, let them show it to 
you. Don’t believe it unless you see it done. 

Mr. Keatine. A man testified here and said he would be down here 
Thursday. 

Mr. Stiver. Before I came down here I had my man go to the.com- 
pany who does a lot of work for Government agencies in making the 
various apparatus. So far as they know—so far as possibility is con- 
cerned, yes, and they did make what they call a directional finder. 
They had to make a directional finder that looked like a 16 milimeter 
cannon. It was that big and that heavy. They don’t know about it 
and they told us, “If anybody says he has it, let him show you, before 
you believe it.” 

Mr. Keatine. Anyway, you don’t use those devices at all? 

Mr. Stiver. We do not. 

Do you mean a directional microphone? We use a device which is 
nothing more than a small radio station. In other words, if, for ex- 
ample, two people are meeting—let’s assume they want to bribe a 
police officer not to make an arrest in a particular case. One of the 
police officers might be armed with a Miniphone—two things either 
a Miniphone, which is a recorder that records on an apparatus secreted 
on the person with a small tape—one is a little battery and one is a 
little recorder—you can buy them—businessmen and lawyers use 
them to dictate memoranda into. The other method is:‘by means of a 
transmitter. You wear a transmitter on your person, like a little radio 
station, and maybe a block away or two blocks away, the police will 
be in an automobile recording the conversation, but that has nothing 
to do with wiretapping. 

I know of no gadget, these so-called directional guns, where if you 
can be sitting for example in a stadium and talking to one of your 
colleagues about some important matter, and that I can be on the 
other side of the stadium listening to your conversation. 

Mr. Krarine. He says he can sit over in my office and beam this 
gun at Mr. Celler and find out everything that is going on in his 
office. 

Mr. Strver. I would only suggest this, that you wait until he shows 
you. I am not going to say he is wrong, but just wait until he shows 
you. I don’t believe it. I don’t say it is impossible, but I don’t know 
of it, and we try to keep up with all the gadgets that are made. 

The Cuarmman. Your budget permits you to purchase these wire- 
tapping apparati? 

Mr. Siiver. They are not expensive. 

The Cuatrman. It does permit you to do that? 

Mr. Strver. Yes. 

The Cnarrman. You just buy the regular formal apparati, and 
none of this new-fangled electronic devices? 

Mr. Sitver. New-fangled electronic devices are mostly only in 
print and in stories. I have seen them on print but not in the flesh. 
I don’t know of anybody who is reliable who has seen them work and 
that is why I say again—I say with a word of caution to the committee, 
if anybody comes and tells you he can beam a gun into a committee 
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room that is in executive session and hear everything that is said, 
let him show it to you first. And if they can fix it so they can hear such 
a private conversation, somebody will soon fix it so that it can’t be 
heard. There is always an antidote to all poisons but let him show 
you first he can do it. I haven’t been able to find anybody who can. 
“ Mr. Keatine. Do you know this man who testified before us the 


other day ? 

Mr. Sitver. I know of him. Mr. Spindel? Is that the gentleman 
you are referring to? 

Mr. Keatine. Yes. 

Mr. Sitver. If you are interested I have a copy from the State 
constitution and section 813—a of our code which lays down the con- 
ditions under which we may get taps. 

The CuHarrman. We will accept those for the record. 

(The documents referred to follow :} 


NEw YorK STATE CONSTITUTION 
(Art. 1, sec. 12) 
6. 12. SECURITY AGAINST UNREASONABLE SEARCHES, SEIZURES, AND INTERCEPTIONS 


The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by oath or affirmra- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized. 

The right of the people to be secure against unreasonable interception of tele- 
phone and telegraph communications shall not be violated, and ex parte orders 
or warrants shall issue only upon oath or affirmation that there is reasonable 
ground to believe that evidence of crime may be thus obtained, and identifying 
the particular means of communication, and particularly describing the person 
or persons whoce communications are to be intercepted and the purpose thereof. 
Adopted by constitutional convention of 1938; approved by the people November 
8, 1938. 


CopE OF CRIMINAL PROCEDURE 
(Sec. 813-a) 


8. 813—a. EX PARTE ORDER FOR INTERCEPTION 


An ex parte order for the interception of telegraphic or telephonic communi- 
cations may be issued by any justice of the supreme court or judge of a county 
court or of the court of general sessions of the county of New York, upon oath 
or affirmation of a district attorney, or of the attorney general or of an officer 
above the rank of sergeant of any police department of the State or of any 
political subdivision thereof, that there is reasonable ground to believe that 
evidence of crime may be thus obtained and identifying the particular telephone 
line or means of communication and particularly describing the person or per- 
sons whose communications are to be intercepted and the purpose thereof. In 
connection with the issuance of such an order the justice or judge may examine 
on oath the applicant and any other witness he may produce for the purpose of 
satisfying himself of the existence of reasonable grounds for the granting of such 
application. Any such order shall be effective for the time specified therein 
but not for a period of more than 6 months unless extended or renewed by the 
justice or judge who signed and issued the original order upon satisfying himself 
that such extension or renewal is in the public interest. Any such order together 
with the papers upon which the application was based shall be delivered to and 
retained by the applicant as authority for intercepting or directing the inter- 
ception of the telegraphic or telephonic communications transmitted over the 
instrument or instruments described. A true copy of such order shall at all 
times be retained in his possession by the judge or justice issuing the same 

(added L. 1942, ec. 924, effective May 23, 1942). 


64652—55——_8 
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Number of orders, wires, arrests, convictions, and cases pending in district 
attorney’s office, Kings County, for the years indicated 


GENERAL 
(Not including rackets bureau) 
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TOTALS FOR GENERAL AND RACKETS BUREAU 
(For years 1951 through 1954) 





BOR Ss cenadepccnas 67 85 44 i, 
1952 eae 54 68 59 i} tee 
ES nohcd wan Rae 33 41 22 BO teased 
Peeks us heeeses 60 96 58 27 34 


Total.......- 214 200 | 183 139 | 34 


The combined figures for 1951 through 1954, indicate: 


1. Average number of orders per year......................-.--..---.--.. 531% 
2, Averape wumsbat: 60 WHOS Te DUE ic ccicreirteentenscacnncnemcsenne 72% 
8. Average for 4 years of arrests to orders (percent) ~------------------- 85+ 
4. Average for 4 years of convictions and pending cases to orders (percent). 80 


Mr. Strver. I say, if you gentlemen draw up a bill, I would suggest 
that you fix it so that we can get the leased wires from the telephone 
companies, both as a matter of economy, and as a matter of efficiency 
to track down a crime, and even more important, as a method of aiding 
in the discovery of those people who have no business tapping wires 
and are doing it just the same. 

The Cuarrman. Now, I would like to ask you a question which you 
may not want to answer and that may be baffling. 

ay Su.ver. I suppose there is still a fifth amendment around, isn’t 
there 

The CuarrMan. Could we pass a statute here which would make the 
Federal law paramount, and supersede State statute? I don’t know 
whether you get the import of that: Pass a Federal statute which 
would preempt the field, on the score that all wiretapping involves in- 
terstate communications and interstate commerce ? 

Mr. Siiver. Personally, I don’t care very much whether Congress 
passes a bill or our own legislature passes a bill, as long as you don’t 
take the right away from us. 
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Now, your bill Mr. Chairman, if I may be frank, I don’t like. 
The CuarrMan. That is perfectly all right. ‘ 
Now, let me ask this question: You don’t care whether the Federal 
statute or a State statute would give you the right, as long as you have 
the right. Is that the import of your answer ? 

Mr. Sitver. That is right. 

The Cuairman. If the Federal statute limits the use of wiretaps, 
as indicated in the bills that you have before you, would that satisfy 
you? That, of course, would prevent your indulging in wiretaps for 
robbery and so forth. 

Mr. Suver. Your bill H. R. 4513, would be disastrous in our fight 
oncrime. It says: 

No evidence obtained directly or indirectly by means of the telephone line inter- 
ception, or as a direct or indirect result of such an interception, shall be received 
in evidence in any State court. 

That would, as I have said, be hard on us and a boon to crime. 

The CuatrMan. If the Federal statute is passed, as indicated in that 
bill, in the first place, your views would be satisfied in the sense that a 
court order would have to be obtained before the tap could be had, but 
it would be in disaccord with your views because the tap could only be 
had after a court order in cases involving espionage and sabotage and 
violations of our security statutes, including violations of the Atomic 
Energy Act. 

In essence, that is the limitation of wiretaps. I presume you would 
be in disaccord with that limitation. 

Mr. Sitver. That is right, because you still have such serious of- 
fenses as murder, corruption, narcotics, and interstate crime syndi- 
cates that this wouldn’t be covered by your bill at all. 

The CuarrmMan. You would want the untrammeled right, except as 
controlled by court order, to have wiretaps in all crimes. Every crime 
without limitation. 

Mr. Sitver. As we have it now, in our State. 

The CuHatrman. I say, it is every crime without limitation. 

Mr. Stiver. That is right. 

The CHarrMANn. Even a misdemeanor. 

Mr. Sitver. Well, Mr. Chairman, the word misdemeanor is not a 
word of art. The term “misdemeanor” covers very serious crimes. A 
conspiracy to murder is only a misdemeanor and it is in my humble 
opinion most often just as bad as murder. 

The Cuarrman. In the New York.statute there is no limitation as 
to the nature of the crime? 

Mr. Stiver. There is not. 

The Cuarrman. It can cover crimes of lesser or greater degree ? 

Mr. Sirver. That is right, but I caution the committee about the 
use of the word “misdemeanor” because misdemeanor—in one State 
they call it a misdemeanor, punishable by a maximum of 3 years in 
the penitentiary and in other States the same crime is punished by 50 
years in jail, so the name of the crime doesn’t mean too much. A 
conspiracy to murder is anly a—I don’t think it should be, but it 
happens to be only a misdemeanor. 

The Cuarrman. The term “misdemeanor” undoubtedly is rather 
roughly used and means one thing to people in one State and another 
thing to people in another State. But under the law in the State of 
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New York, you could attempt to ferret out a mere simple assault by 
the use of wiretaps ¢ 

Mr. Sirver. Theoretically, yes. 

Neo CuarRMAN. I mean you could do it. There is no question 
about 1t. 

Mr. Sinver. That is right. Disorderly conduct would only be an 
offense, it wouldn’t be a crime. I couldn’t get an order for disorderly 
conduct. ui 

The CuarrmMan. Do you mean the judge would refuse to give you 
an order ? 

Mr. Sirver. It isnot acrime. It is only an offense. 

“ — CHAIRMAN. Give me some of the very slight crimes in New 
ork. 

Mr. Sutver. I don’t want to encourage people to commit even slight 
crimes. 

Let me give you what they call misdemeanors. 

A man may have a very dangerous condition in a tenament house. 
That is a misdemeanor. It very often causes death, but it is a mis- 
demeanor. Impairing the morals of a minor may be misdemeanor—at 
times most dangerous to the life of a child. 

The Cuarrman. Could you use a wiretap in those cases ? 

Mr. Strver. You have to understand the nature of those crimes. In 
most of them it would be almost impossible to use a wiretap. ‘Those 
crimes, they just happen. There is nothing you can do about it so far 
as tapping a wire goes. 

The Cuarrman. Why couldn’t a violation by a landlord, of a city 
ordinance, where the violation can continue on? He could talk to 
his agent and you could intercept the wire between the agent and land- 
lord, where he deliberately wants to violate the building ordinances. 
You could tap a wire in that sense. 

Mr. Sitiver. Nobody conspires to violate building ordinances. Build- 
ing ordinances are violated by the lack of something that should 
physically be there, either a fire escape, or a fire-retarding door, or unlit 
halls, or no heat and hot water. 

The fact is, you see by my statistical chart in over 5 years, we have 
only serious crimes. 

The Cuarrman. We are not criticizing anybody. We are trying to 
show how widespread the power is of wiretapping in the State of New 
York. 

I am not expressing any view against it at all. 

In New York, apparently, it is only curbed by the discretionary 
power of the court. Wiretaps can be had to ferret out any and all 
kinds of crimes. That is correet, is it not ¢ 

Mr. Sturver. That is right. 

The CuatrMan. That is the only point I am trying to make. Go 
ahead. 

Mr. Sriver. I simply want to say in response to that that I have no 
desire to argue with the chairman but the types of crimes in which you 
use wiretapping are almost always crimes of a continuing nature. For 
example, the sale of narcotics. If we know that John Doe has pur- 
chased narcotics from a certain individual, then we know people are 
making calls to that place, we want to see the extent of the use of the 
narcotic. It is that type of situation in which wiretaps are used. Or 
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if there is a homicide committed and we think 1 or 2 persons are 
harboring the murderer or know where he is, it is that kind of situation 
where we come in with a wiretap. 

If we think there is a gambling syndicate and they are operating 
only because they are paying the cops off so they can operate, it is that 
kind of situation we go into. 

If you take wiretapping away-from us, that typeof situation becomes 
almost impossible for us to cope with. 

The CHarrman. We have Federal officials here. We have United 
States attorneys, we have the FBI and we have the enforcement agen- 
cies in the various other branches of the Government. Nobody has 
come here to ask us to give them the right to tap wires, with or without 
a court order. In cases, say, of bribery, corruption or kindred crimes. 
Nobody has asked that of us. I don’t think they will. 

Mr. Stiver. Perhaps they don’t need the order. Perhaps they oper- 
ate without the order. I don’t know. 

Mr. Rogers. We have evidence that they are tapping some wires. 
Whether they are asked about it directly or not they are doing it 
illegally. 

This man wants to do it legally. 

The Cuarrman. They have reached the state of locus poenitentiae 
afd they are not tapping any.zmore. At any rate, we have no right 
to suspend wiretapping beyond the' crimes mentioned in the bills that 
are before us. 

Mr. Strver. They are not charged with the obligation of enforcing 
the kinds of laws that we have to enforce in local situations. 

The CHarrman. We have the Mann Act which refers to compulsory 
prostitution over State lines and we have bribery and we have corrup- 
tion and we have all kinds of acts which are just as important as the 
acts on the statute books of the State of New York. 

Mr. Sitver. I will have to let the Federal people tell you why they 
are not concerned with those things. In my jurisdiction, as I said 

The Cuarrman. We have as many narcotics cases in the Federal 
courts as you have in the State courts. 

Mr. Sitver. You should check your figures, Mr. Chairman. It is 
not,,so. 

The’ Cuarrman. I will aéeépt your. view ontit;but.we have narcotics 
cases, 

Mr. Sitver. That is right. 

The CHatrMAN. We have smuggling cases, violations of our cus- 
toms law—I could run the whole gamut. 

Mr. Siiver. If you examined the narcotics prosecutions, one of the 
things that plagues us is that they are always arresting a user, or some 
fellow who is pushing a deck or two, simply to get enough money to 
buy his own requirements—he is generally a user himself—but if you 
want to get to the people who are really bringing it in and distributing 
it, you could never do it without the use of wiretapping. You just 
couldn’t get into the picture without it. 

The Cuarrman. As far as I know, the Narcotics Division of the 
Treasury Department hasn’t asked for this right. 

Mr. Sitver. Let me tell you. I was in the United States attorney’s 
office bét ween 1925-and 1929.andsI know of my own knowledge that 
the wires were tapped. 
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In 1926 we broke up the Jack “Legs” Diamond mob where they 
smuggled in 2% tons of narcotics. Now, I say advisedly, “tons,” 
because we grabbed, actually had in court in the Vachuda case 700 
pounds of dope as an exhibit, and when we traced the importafidns 
over a period of 4 months, we traced 21% tons of drugs smuggled into 
this country in the year 1926 or 1927. Wires were tapped in that case. 

The CuatrmMan. I believe, and I think the saan of the com- 
mittee are in accord with me, that wires have been tapped by Federal 
officials who had no right to tap the wires, and that is why, if we 
scan the records, we find that there are hardly any convictions or 
prosecutions or indictments for violations of the Federal Communica- 
tions Act. There are practically none. It would be unseemly and 
improper for the Department of Justice to prosecute for the very 
crimes that they are guilty of. That deeply concerns us here. We 
know that there is oe by Federal officials. We are trying 
to prevent such an anomalous situation. We want to tighten the law 
so that we will not have that development in this country of ours. | 

Mr. Sirver. From my point of view, I don’t think I would give-that 
right to any individual, I don’t ¢are who he is, without a court order. 

The CHarrMAN. I am glad to hear you say that. 

Mr. Sirver. I don’t care what his job is and I don’t care what he 
does. There are enough good, honest, intelligent Federal judges who 
could keep the confidence and look at the order to see if the order gives 
them the right to tap. And that is what ought to be done in an orderly, 
American fashion. 

The CuHatrmMan. You had no difficulty whatsoever in getting judges 
to see your point of view and to grant the orders ¢ 

Mr. Srtver. It is not a point of view. We have to show them under 
oath—we have to give them facts in an affidavit. 

The Cuatrman. The judges have not been loath to grant these 
orders ¢ 

Mr. Strver. Sometimes we have a judge who will want more facts: 
It may take a coup'e of weeks and we get more facts, that is all. 

The CHarrman. Wasn’t that a case recently with one of the judges; 
1 have forgotten his name. who held up an order ? 

Mr. Fotry. Judge Hofstadter. 

Mr. Sirver. Judge Hofstadter. 

The CuatrmMan. Do you know the facts in that case ? 

Mr. Striver. I know it was a gambling case. One of the arguments 
he made was that in his opinion there was no connection between the 
tapping and the effectiveness of law enforcement and my figures show 
we have an 80-percent effectiveness which I submit is pretty good. 

I say, again, the law is only as good as the fellows who are going 
to administer it. 

Mr. Reeaers. In that connection, you are in favor of what you call 
lego] wiretapping. 

Mr. Siiver. Mr. Congressman, I gave you a copy of our section 
813-a, which is our code of criminal procedure and this is the pertinent 
sentence, ae 
Upon oath or affirmation of a district attorney or attorney general or an officer 
above the rank of sergeant of any police department of the State, that there is 
reasonable ground to believe that evidence of crime may be thus obtained and 
identifving the particular telephone line or means of communication, and par- 


ticularly describing the person or persons whose communications are to -be 
intercepted, and the purpose thereof. 
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Mr. Rocrrs. Then it is your belief, under the statute in the State 
of New York, there has been no abuse of it by district attorneys or 
police officers ¢ ¢ 

Mr. Sitver. I can say that with pretty clear certainty that there 
has not been. 

Mr. Rogers. Does that statute provide that in the event that 
police officer should swear falsely, he would be subject to any pat 
ticular penalty, other than the usual perjury statutes of the State? 

In other words, suppose that a police officer should swear falsely to 
an affidavit before the court ? 

Mr. Sutver. I think there would be considerable difficulty in prose- 
cuting him for illegally tapping a wire, if he had an order secured 
under a false affidavit. He could be prosecuted for perjury. 

If he perjured himself in the affidavit, then he has a false affidavit, 
he has an order procured by fraud, and is in effect illegally tapping a 
wire. On second thought he could be prosecuted, I think, too, for 
illegally tapping a wire. 

Mr. Roaers. Do you think that under your perjury statute there is 
sufficient protection to the public g generally? In other words, a man 
must give some reason to a police ‘officer, or to a district attorney, to 
cause him to make an affidavit, and that when a police officer, or dis- 
trict attorney is so convinced, then the likelihood is that the tapping 
would be of one who is violating the law and should be apprehended 
and not that they would be promiscuously tapping innocent citizens’ 
wires? 

Mr. Sutver. I say that is true and I think our facts prove that 
beyond any peradventure of doubt, that we do not tap unless we have 
real reason, and not out of any idle cur iosity, just to see what people 
are talking about. 

The CuHatrMan. Does the New York State statute prescribe pen- 
alties and sanctions for violation of the wiretapping law ‘ 

Mr. Sriver. I think they do; yes. 

The CrHarrmMan. Have there been any convictions for illegal 
wiretapping ? 

Mr. Strver. Under my regime, I only remember one such case, and 
then the court reversed us because the man was tapping his own wire. 

Mr. Fotry. That was the Applebaum case? 

Mr. Stiver. The Applebaum case. He was tapping his own wire. 

The CHatrman. How many such convictions have there been in 
New York State, if you know? 

Mr. Stuver. I don’t know. If there are any, they are very few. 

The Cuarrman. Do you think there is illegal wiretapping going on? 

Mr. Strver. I don’t think there is, to any great extent. 

The CHatrman. Is there any going on? 

Mr. Sitver. I don’t know. I don’t think there is any going on in 
brooklyn. If there is I don’t know it. 

The CuHairnman. Do you get any complaints ? 

Mr. Strver. No, we do not. 

The CuHatrman. Since the advent of the statute prescribing penalties 
for wiretapping, so far as you know there have been no convictions 
except one case which was reversed. 

Mr. Sttver. So far as I know, in our jurisdiction. Of course, there 
are some now pending in New York County, but I don’t know what is 
going to become of those. 
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Mr. Fotey. Mr. Chairman, I think we should clear the record on 
this point. 

You have to prosecute under the malicious mischief statute for wire- 
tapping ? 

Mr. Sttver. That is right. 

Mr. Fotry. W iretapping , per se, is not a crime in New York, but 
if there is damage to a cable it comes within the perview of what is 
known as the Malicious Mischiefs Act. 

The Cuarrman. Can there be wiretapping without a violation of 
the malicious mischiefs statutes ¢ 

Mr. Sirver. Not legally because the interference with any telephone 
or telegraph cable is forbidden by law. 

Mr. Fotry. It is very difficult to obtain a conviction under that 
statute. 

Mr. Stiver. Mr. Foley, I think if we were able to get people on the 
wire where they are illegally, where we can catch them, we can con- 
vict them. 

Mr. Forey. If you can’t catch them at it, you can’t get a conviction. 

Mr. Fine. I was interested in that from this point of view: Cer- 

tainly in New Y ork, as I understand it, evidence obtained from illegal 
wiretapping is admissible. 

Mr. Strver. That is right. 

Mr. Fine. Then, the next question in this: Are there any criminal 
cases of which you know, where the disttict attorney produces evidence 
without first producing the order ? 

Mr. Stiver. No. 

Mr. Fine. You must produce the order, all of the time ? 

Mr. Sttver. That is right. 

Mr. Frnr. What cases are there, where this other evidence is used 

Mr. Strver. Well, a policeman, for example—normally a search is 
an incident to an arrest. If a policeman made an illegal arrest, and a 
search, which produced evidence, we can use the evidence, even though 
it came as a result of an illegal search. Or, for example, if he broke 
into a person’s house unlawfully we could use any evidence found. 

Mr. Fine. I am talking about the wiretapping. 

Mr. Stiver. In every case we have had, we have had an order giving 
ustthe right to tap. 

Mr. Fine. And you always submitted the order in evidence? 

Mr. S'tver. That is right. 

Mr. Frnr. What cases do arise where the evidence obtained from 
illegal wiretapping is used ¢ 

Mr. Stiver. There was a time—for example, the Olmstead case is a 

case—It is not a New York case but it is a case where a policeman—— 

Mr. Frnr. I am talking about New York cases. 

Mr. Stiver. I don’t know of any case we have ever prosecuted where 
we used evidence procured on wires without a proper order of a court. 
I don’t think a district attorney would have the gall to do it, even if 
he had such information. 

Mr. Finr. Do vou mean*he wouldn’t have the nerve? 

Mr. Strver. That is right. When we can get a proper order, why 
should we engage in illegal activities ? 

Mr. Five. You gave us some figures about Saratoga. I know there 
was quite a scandal up in Saratoga. It seems almost. impossible that 
during that period there were only two orders. 
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Mr. Stnver. I am glad you brought that up, Mr. Fine, because it 
gives me a chance to correct the record. In this questionnaire—which 
was a sample questionnaire which Mr. Carlton King filled out, he 
made the notation at the end, in which he said : 

Special investigation in Saratoga County may have obtained orders of which 
I have no knowledge— 

and he gives the name of the man to whom I might go if I want that 
information. This did not cover the special investigation in Saratoga, 
but the regular work of the district attorney’s office for 5 years, and 
he had 2 taps in 5 years. 

The Cuarrman. Do you know whether any other entities other than 
the duly constituted entities, like the district attorney’s office, or police 
officials, are tapping wires? Are there any other nonofficial groups 
who tap wires ¢ 

Did the New York State Crime Commission tap wires, if you know? 

Mr. Sttver. Not that I know of. They wouldn’t have the right to. 

The CuatrMan. Or any of the vigilante societies, are they tapping 
wires? 

Mr. Strver. They may not under the law. 

The Cuatrman. Did anybody in Saratoga during that investigation 
of gamblers by the government of New York, as Mr. Fine mentions, 
do any wiretapping, if you know ? 

Mr. Stiver. Do you mean special investigation of Saratoga ? 

The CuarrMan. Yes. 

Mr. Strver. I believe they did. 

The CHarmrman. And there were only two wiretaps in that inves- 
tigation ? 

Mr. Sriver. No, that is exclusive of the investigation. Mr. King 
did not conduct the investigation. There was a special counsel for 
that investigation. 

Mr. Fine. When did they get the authority to tap? The special 
investigators ? 

Mr. Stiver. They have policemen who work with them. The State 
police may, under the law, procure orders from a court. 

The Cuatrman. Do your figures that you have given us as to the 
total wiretaps in New York State, include the wiretaps by State 
police? 

Mr. Stiver. I don’t bave the actual figures for the State of New 
York. I just got up this questionnaire, which I am now considering 
in the committee to see just how we want to finally get it up. If this 
committee is interested I will show you the type of information that 
we are trying to get. I have here a rough draft of a questionnaire. 

First, we find out the name of the district attorney, his predecessor 
and how long he has been in. 

What are the five largest cities, towns, or villages in your town or county and 
their population? 


What police units operate in your county? 
Give the number and territorial jurisdiction of each such unit. 


This one says: 
Saratoga Springs, N. Y., 28 city police. 


Mechanicsville has 10; sheriff: has 21.deputies; and the State police, 
which is countywide. 
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Then we go on and ask: 


Number of orders, number of telephones covered by such orders, number of 
orders procured by the various police units, number of arrests, number of con- 
victions for all of those units, the type of crimes— 

and so on. 

This is the ——— we are going to send out to all the district 
attorneys in NewYork State. We have a State legislative committee 
on wiretapping and I want to get this information for them and I am 
confident that it will show that there is no abuse by the district attor- 
neys of that power. 

Mr. Finz. Let’s get into that phase of it, Mr. Silver, for a moment. 
So far we have been exploring all of the cases of wiretapping that have 
been obtained through court orders that have been used in the courts, as 
part of the trial. 

Isn’t there some use being made of wiretapping in order to ferret 
out crime, where the evidence isn’t used ? 

Mr. Strver. Yes, sure. 

Mr. Finer. But merely for the purpose of getting information and 
leads into crimes? 

Mr. Sriver. Yes. 

Mr. Fine. You don’t always need a court order for that ? 

Mr. Srtver. Yes, you do. 

Mr. Fine. Do you mean the police department gets court orders 
every time they want to look fora lead ? 

Mr. Strver. They are supposed to. 

Mr. Fine. But you have no information as to whether or not they do 
get the authority? 

Mr. Strver. So far as I know, they do. They get court orders. 

Mr. Fine. And do you mean to say that the number of court orders 
are those represented on this sheet of paper you gave us? 

Mr. Sirver. That is right. I got those directly from the police 
department, myself. 

Mr. Fine. I am not questioning the authenticity but it seems impos- 
sible that there should be so few, in the great city of New York, when 
there are rumors to the contrary. I am not saying that they have got- 
ten evidence that they have used in the court in order to convict any- 
body. Iam referring to the obtaining of leads or further information 

which enabled them to make an arrest, in the ordinary course of events, 
which gave them the evidence which they needed for the purpose of 
conviction. 

Mr. Sttver. The purport of your question is, Do I believe that the 
police are engaging in wiretapping without court orders? I say from 
my knowledge, I don’t know of such operation. 

Mr. Fre. I wouldn’t dare ask you that question. I merely asked 
you whether or not you had any information as to any wiretaps other 
than those by court order. 

Mr. Sirver. I have no information or knowledge that the police are 
tapping wires without court orders, because they can get the court 
orders. There is no necessity for it. 

Mr. Forry. Mr. Fine, perhaps this will help clear it up—and you 
check me. Mr. Silver—the experience I had in the district attorney’s 
office, is this: The majority of police department taps are usually by 
plainclothes men in gambling and prostitution cases. If you have a 
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continuing crime the police then usually join with the district attor- 
ney’s Office in the county which they are working and then the taps are 
put in in those cases, in the great majority of times, by the district 
attorney’s office. 

Is that not right? 

Mr. Stiver. That is right. 

Mr. Fine. What happens in the first cases youspoke of. 

Mr. Forey. They are court-order cases. 

Mr. Strver. On my sheet you have 18 homicide cases, out of 48 
orders. Homicide generally’ means murder, murder in the second 
degree or some degree of manslaughter. 

In every one of those cases, the police are trying to solve a murder, 
in conjunction with the district attorney. So generally, we get that 
order for them, and we have to see that there exists the reasonable 
grounds to get the order. 

Mr. Fine. Those cases I have no quarrel with. I was interested in 
those cases where there was suspicion in the minds of a certain police 
officer. 

Mr. Striver. Nobody has the right nor should have the right to tap 
wires on suspicions. 

The CHatrmMan. Mr. Silver, I am ‘not going to be so naive as to 

believe that the police are not extensively tapping wires. If you have 
a method which is so easy—as has been disclosed before this commit- 
tee—makes it so easy for the police to tap a wire, I cannot conceive 
how, in ordinary circumstances, the police wouldn’t avail themselves of 
that very, very facile method of detecting crime. It makes it very 
convenient, it is economical and I can’t believe that there are so few 
wiretaps as indicated here by your records. 
_ I believe you are utterly sincere in what you say, but I do believe 
what we read in public print and what we have heard before this com- 
mittee, that this practice is widespread. It is widespread by the offi- 
cials, it is widespread by the: nonofficials, and that is my firm belief, 
at, this juncture. I would like to be disabused of that idea if I could 
but nobody has yet disabused my mind. 

Mr. Stiver. [ don’t think anybody could bring you evidence of the 
extent of illegal wiretapping, if it goes on. 

Mr. Fine. They would have to come in and tell us honestly what 
they are doing, but we don’t know. 

The Cuatrman. If you examine the yellow sheets in the telephone 
directory you can see quite a number of people who advertise. Private 
detectives who go under ether unusual names, which practically in- 
dicate to you that they have the gadgets and the apparatus to tap wires 
and to intercept personal communications. 

Now, if they are so brazen and have the effrontery to advertise their 
services to that degree, where there is smoke there must be fire. 

Mr. Suver. I can only say that so far as the district attorneys are 
concerned, we would be in favor of making penalties for illegal wire- 
tapping as severe as possible, or the penalty for use thereof by lawyers 
or anybody else, as severe as you wish. We are in favor of anything 
to curb illegal wiretapping. 

But you can’t legislate, Mr. Chairman, against illegal wiretapping. 
They did it before there were statutes and they will do it regardless 
of what you do. 
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The CuatrmMan. I cannot understand why there have been no con- 
victions for illegal wiretapping in the State of New York. 

Mr. Stiver. Because nobody knows it. ; 

The Cuarrman. Again, I am not being critical, except in making 
the general obsérvation that it is*rather strange, where we have indi- 
cations or indicia of so much wiretapping that may be illegal or is 
illegal, undoubtedly, and there are no convictions. 

Mr. Strver. Nobody has given me credible indicia of any extended 
illegal wiretapping. It is always in the realm of speculation—“it 
must,” and “how else could it be,” and so on, but nobody has given 
me any facts or indications that it isso. It makes interesting reading 
and a lot of people say a lot of things about it. But there is no factual 
bases for the statements. 

The Cratrman. I make no implications at all. I have the highest 
regard for you and you are doing an exemplary job in your office 
and do not think I am critical of you. 

Mr. Stiver. I am not taking it personally, Mr. Chairman. I am 
only saying that your experience and my experience show that*there 
are a lot of things written abotit, a°myriad of subjects are romatftti- 
cally stated with no basis in fact. It makes interesting reading. 

Mr. Fine. This is not altogether so, because you know of the scandal 
that broke in New York County, recently. 

Mr. Stiver. I know, but even that doesn’t show any extensiveness. 

Mr. Roptno. Is there any reason for going into it? So long as that 
is illeral, doesn’t that give some rise to some suspicion that it may be 
extensive, when it is so publicized in the press and doesn’t that give 
you reason to look into it ? 

Mr. Stiver. There isn’t a morning but what in my mail there are 
letters that come to me, “Look into this, this is illegal, that is illegal, 
this is going on and that is going on,” and I tell you frankly—I read 
every letter that comes into my office—and since January 1, 1953, T 
have not received one letter from anybody complaining about an illegal 
tap. Now, I don’t say it is not there. I may not know it. I am not 
all-powerful, all-seeing, and all-knowing about everything that goes 
on in my county. 

Mr. Ronrno. What vou read in the newspapers is certainly indicia. 
You mention “noeredible indicia.” That is more than indie ofiwhat 
is foine on and what is widespread. 

Mr. Stiver. Take the Keating situation. Not to talk about some- 
thing in vacuo. There may have been a group—and there probably 
was, because everybody knows something went on—I don’t know the 
details, it is not my countv, but even that doesn’t indicate that it is 
widespread. That is what I am trying to get at. 

Mr. Roprno. I understand that, and notwithstanding that, I recog- 
nize that vou are trying to make a statement of facts such as you know, 
but nonetheless I don’t think any of us can be entirely blind to the 
situation that what the newspapers have described as a scandalous 
situation just is not made up out of thin air. Something does exist. 

Mr. Stiver. Mr. Congressman, I want to say this. Whatever legis- 
lation we pass or don’t pass, if Mr. X is very, very anxious, because of 
market conditions or whatever conditions he wants to know, what Mr. 
Y is saying on his.phone, hes going.to.take the chance of illegally tap- 
ping that wire anyhow. ‘The:statutes,are not going to affect him, any 
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more than the statutes against murder and rape and burglary keep 
people from committing those crimes. 

Mr. Repro. It would be some deterrent as some of those statutes are. 

Mr. Strver. I am all for making the penalties as stiff as you want 
to make them for illegal wiretapping. I am for that, and all the dis- 
trict attorneys are for that. 

The CuatrMan. The Chairman wants to state at this juncture that 
the committee will hear Mr. Keating whose name has been mentioned, 
and we will also have Mr. O’Mara, who is the director of the New York 
@ity Anti-Crime Committee. 

Mr. Ropino. Mr. Silver, there is a point I would like to clarify 
in my mind: In the State of New Jersey we have a statute prohibiting 
wiretapping. It is a misdemeanor to wiretap. As a matter of fact, 
only recently there was a surge of public opinion against it, and so 
much so that an attempt on the part of our attorney general and some 
of our legislators to introduce a bill for the purpose of authorizing 
wiretapping, was immediately snowed under. 

Of course, I believe in wiretapping with proper safeguards, in cases 
of security and in our national interest. But since we do have a statute 
of that sort in the State of New Jersey, I wonder, under what authority 
does, any individual, official or otherwisa, in the State of New York 
tap a wire—which I can only assume is an interstate tap—in order 
to ascertain whether there may be a gambling syndicate at work, work- 
ing between New York and New Jersey. 

Now, your court order evidently specified that there are certain 
reasons to assume that certain crime is taking place in the State of New 
York, but here, where it involves a New York-New Jersey situation, 
and the wiretap was definitely interstate, does the court order in any 
way undertake to spell that out ? 

Mr. Sitver. It does not. 

Mr. Roprno. How does that come about? I know that that has 
happened. 

Mr. Sutver. In other words, if we are on a tap and the fellow should 
call New Jersey, we don’t shut our tap off. We listen just as intently 
and sometimes even more. 

Mr. Roprno. That is right, but you know that it is an interstate tap, 
and it is definitely in violation of our Federal Communications Act. 
Then it definitely is outside the perview of the authorization, isn’t it ? 

Mr. Srrver. No. We have an order authorizing us to tap the wire 
of a particular person and that is what we do, under our order. 

Mr. Roprno. Even if that person is in New Jersey ? 

Mr. Stiver. We have no right to tap Jersey wires. Wecan only tap 
wires in New York State. 

_ Mr. Fine. What he is referring to, if you will remember the book- 
makers in some instances had a New York exchange number but when 
the office was in Jersey, they had a record number in New York. 

Mr. Sirver. If we have a New York exchange we tap it if we have 
a proper order. Not only “if” but “more so.” 

Mr. Roprno. I don’t know whether you had a chance to read the 
latest issue of United States News & World Report. 

Mr. Stiver. I saw that. 

Mr. Roptno. I was interested since I heard you discuss some phases 
of Witness Spindel’s testimony before this committee, in this question 
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of the sonic spectrum. Since you have had some experience at least 
with wiretapping and other. devices, have you had occasion to know 
what this sonic spectrum applies to, and just what it is, or whether 
you have ever had an opportunity to use it ¢ » 

Mr. Sutver. So far as I know, there “ain’t no such animal which 
works.” 

Mr. Ropino. You are in accord with the other experts / 

Mr. Stiver. I don’t know about them. 

Mr. Roprno. Mr. Spindel states there are presently operations tak- 
ing place in some phase of our Federal Government which has some 
relationship to the sonic spectrum tapping. 

Mr. Sirver. You will notice that even the article you referred to 
gives a picture about two fellows in a rowboat out in the lake and the 
fellow behind the bush there with a machine. Even they say that is 
possible, but they don’t say it exists. 

I say it is possible but I don’t know of one that exists. 

Mr. Ropino. You recognize, though, Mr. Silver, that any statute—at 
least | am sure you would conclude that any statute or any legislation 
that we would introduce, I think, would not only encompass wiretap- 
ping as such, as it is commonly known, but also in the field of these 
sonic devices. 

Mr. Sirver. ‘This gadget that is supposed to be able to pick up a con- 
versation 100 or 300 or 500 yards away, would be completely intrastate, 
would have nothing to do with telephones, and I am for the minute 
troubled with how you would have jurisdiction to make laws about it 
altogether. 

The Cuaiman. I might say at this juncture that the committee has 
submitted the entire testimony of Mr. Spindel to the Bureau of Stand- 
ards, asking for its reaction, with a request that they investigate the 
authentic ity and the accur acy of these statements. We hope to get that 
information soon from the Bureau of Standards. 

Mr. Sutver. If it works, I would like to know about it, too. We 
can’t get the gadgets up to this point. 

Mr. Finer. I think we should say it wasn’t just Mr. Spindel, but 
there was a man named Mellin who is supposed to'be an outstanding 
expert. 

Mr. Sirver. Bill lives up in Poughkeepsie, I know. He is a good 
friend of mine. it 

Mr. Fine. He said that Mr. Roosevelt wanted to make sure that 
Hyde Park was free of taps. 

Mr. Sitver. That is telephone taps, but none of this electronic long 
distance eavesdropping. 

Mr. Fine. In this article Mr. Mellin pointed out back in 1951, that 
you could have these beam taps, and that there were instruments 
then on the market. 

Mr. Sitver. Let me say this to you about beamed taps. You can 
hook into a wire, a gadget that will transmit a conversation which 
you can then pick up a considerable distance away, which is nothing 
more than using a radio mike, and a transmitter, and picking it up 
some distance away. 

Mr. Fine. Are you talking about an actual connection ? 

Mr. Strver. Yes. 

Mr. Fine. No, he talked about a beam. An electronic beam focused 
upon a wire, as distinguished from these other gadgets. 
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Mr. Sirver. All I can say, Mr. Congressman, I have never seen one 
work, 

Mr. Five. It wasn’t just Spindel, but Mr. Mellin, himself, who was 
talking about it. 

Mr. Sirver. If it exists, I say again, approach it with caution and 
let him show it to you. 

As you people know, there is an induction coil. You can get a tap 
without actually touching the physical wire. That is by putting an 
induction coil next to the wires, or next to the telephone box. But 
you have to be pretty close to it. You might do it from the other side 
of the wall, without actually tapping the wire, but that is an induction 
coil and that j is not long distance. 

Mr. Roprno. It has to be a close distance, that is right. 

Mr. Surver. That is right. 

The CuarrMan. We are speculating considerably on these gadgets. 
We will have the information from the Bureau of Standards ‘shortly. 

Mr. Silver, we are concerned with the situation developed in New 
York whereby there was wiretapping in midtown Manhattan and a 
group were recording telephone conversations. A trunk had been 

tapped containing over 509 wires going into private homes and offices. 
Records were being made and stored away in closets. The apartment 
where this illegal operation was being conducted was invaded. [ un- 
derstand persons were arrested. 

We have heard nothing about any indictments against these indi- 
viduals. Has there been any prosecution of them w vhatsoever, if you 
know 2 

Mr. Sitver. I understand there have been 2 indictments filed, or 2 
or 3 indictments filed against persons who were engaged in that illegal 
operation, but that was not my county. 

Mr. Fotey. There is a grand jury proceeding going on at the pres- 
ent time, taking testimony with regard to that. 

Mr. Stuver. And there have been, I think, Mr. Foley, 2 or 3 indict- 
ments already handed down. 

The Cuarrman. Two or three have been handed down? 

Mr. Fotey. Yes, and the jury is continuing. Mr. Hogan informed 
me of that when I spoke to him. 

The Cuarrman. Proceed, Mr. Silver. 

Mr. Strver. Do you want me to give you my views on some of these 
bills? 

The CuarrmMan. Yes. 

Mr. Stiver. May I take your 4513, first, which, I think, is your bill, 
Mr. Chairman. There are a number of things in that from my point of 
view, and I think I can talk for the entire District Attorney’s Associa- 
tion for the State of New York. From our point of view there are a 
number of difficulties in that. 

No. 1, on page 4, it is not clear, at least in my reading, where it says— 
true copies of the court order shall be retained by the judge who issued the 
order and by the Attorney General, but the copy of the application given to the 
judge shall be returned to the Attorney General, after the judge’s action there on. 


Now, I do not know whether that means after they are through tap- 
ping the wire—after they are all through tapping the wire, or at what 
point the court must turn back—I mean that is a detail which is just 
not clear to me and I point it out to you. It possibly can be clarified. 


* * * shall be returned * * * after the judge’s action thereon. 
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I don’t know what that means. After he signs the order? 

The Cuarrman. After the judge signs the order. 

Mr. Sttver. Not after all of the work is done ? 

The CHairman. No. 

Mr. Stiver. All right. 

Naturally, I am opposed, so far as the prohibition against the intro- 
duction of wire evidence in the State courts are concerned—and I am 
not concerned with the Federal law-enforcement people—you limit it 
te these matters of espionage, kidnapping, sabotage, treason, sedition, 
and subversive activities, and you leave out from that, murder. I 
don’t know whether murder of the President might be considered, I 
suppose, treason or sabotage, but in any event there is murder, corrup- 
tion, narcotics, interstate crime syndicates, and such things which 
would be omitted from the picture. 

On page 6 

The CuarrmMan. You wouldn’t want those crimes included. 

Mr. Sttver. I would want those crimes included, so far as I am 
concerned, so far as the State district attorneys are concerned, we want 
the same rights that we have now. 

The CuarrmMan. Couldn’t there conceivably be this situation? We 
pass this bill which would be a restraint on Federal officers, and con- 
sistent therewith you have your State statutes which would permit 
you to do the very things you are doing now. 

Mr. Sitver. I want to be as emphatic as I can, that beginning at 
the bottom of page 5 and going up to 6 where you say: 

No evidence obtained directly or indirectly by means of a telephone wire 
interception, or as a direct or indirect result of such interception shall be received 
in any “State” or Federal court. 

That would create the situation that if we tap wires with an order 
you may create a Federal question. 

The CuarrMan. That simply means that the information obtained 
by interception by Federal officials shall not be used either in State 
or Federal court. That doesn’t mean that information obtained by 
Mr. Edward Silver, distinguished district attorney of Kings County, 
could not be used. 

Mr. Stiver. If it means that, then I am not too concerned with it. 

Mr. Finer. Except as Mr. Silver pointed out you raise some question 
which some other lawyer might raise that would bring the case to the 
Supreme Court of the United States. 

Mr. Stiver. That is right. 

The Cuatrman. I asked before whether the Federal statute would 
be paramount and would supersede the New York State constitution 
and the statutes eminating from that constitution. 

I asked, do you think that the passage of this statute, or my bill, 
would be paramount to such degree that it would override or super- 
sede the New York State constitution and the laws flowing from that 
constitution ? 

Mr. Strver. I am afraid that it might be so interpreted and it ought 
to be made clear that that is not your intention. 

The Cuarrman. Is that your considered opinion or would you like 
to consider that? That is a very momentous question that we are 
wrestling with, ourselves. We don’t know. I don’t know. 

Mr. Stiver. I have no question that if this statute were passed with 
this language and we introduced evidence not involving espionage— 
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and I don’t know what State crimes there would be, maybe sabotage 
might be in some cases, or kidnapping would be, but if under this 
section we produced evidence through a tap which I procured under 
an order and this statute says it shall not be permitted in any State 
court, except those which you permit in the previous section, I can see 
how some lawyer would say, “Now this has superseded the State be- 
cause it involves interstate communications where you have the juris- 
diction, and therefore any wire which we tap, which the courts have 
said is interstate, practically—all wires are interstate—“in the Gold- 
stein case they said it. If the wire goes out from the State.” This 
might cause us a great deal of trouble. 

If it is not your intention to interfere with the district attorneys 
in the States which have statutes such as we have in New York then 
I think the statute should be made clear that it doesn’t mean that. 

The Crarrman. I think that latter is important. We should def- 
initely state the congressional intention in that regard. There is 
no doubt about it. 

Mr. Stiver. On page 7, you refer to a public report. It is not clear 
just what you want in the report but it is rather extensive. 

The CoatrMan. What line do you read from ? 

Mr. Stiver. Page 7, beginning with line 10: 

A public report on all these matters shall be submitted to the Congress every 12 
months, which report shall be as detailed and factual as security limitations 
allow. 

Then you say— 

Such reports shall show regarding each application for a court order during the 
period covered by the report— 
et cetera. 

Now, the difficulty with that from my point of view is that some- 
times you do not get the fruit of your operation for a considerable 
period of time and if the public report is going to include whose wire 
is tapped and what orders, et cetera, you will find a lot of people 
looking for this report a lot more eagerly than the Congressmen and 
they will want to know whether anybody is watching them. 

The CHatrman. Then security would be involved and the United 
States Attorney General need not file those details in his report. 

Mr. Sirver. I am only saying that a public report opens this to 

people who in my opinion have no business knowing what the law-en- 
forcing agencies, even if it is only Federal, are doing. 
_ The Cuamman. Our only object there is—we may not have gone 
into it properly, and we are glad to have your reaction—as to put 
some check on the Attorneys General so there would be no possibility of 
abuse of this right. 

Mr. Roprno. If it was a report without being public and properly 
secured, you would have no objection ? 

_Mr. Strver. It could be a report, for example, something like this 
[indicating] which just gives statistical data without giving the data 
on whose wires are tapped. | 

I am saying this ought to be studied a bit more to make sure that 
what is publicized isn’t information to people that you do not want to 
get the information. ; 
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Mr. Frnr. You would not oppose a detailed report, if in fact it was 
sent just to the Congress and wouldn’t be made public. 

Mr. Sirver. Well, even to Congress there is some objection. After 
all, unforunately, we live in a complicated society. If you have it, 
your secretary has it, the secretary’s brother has it, the secretary’s 
uncle has it—we live in a complicated society. I cannot do things by 
myself in my office. My secretaries know it. If my secretaries are 
unreliable people, a lot of people would know it. The Congress is a 
large body. SoI say this requires a lot of study. 

Mr. Fine. I want to make sure because Mr. Rodino, the gentleman 
from New Jersey, seems to emphasize the word “public,” and I wanted 
to make sure we got your point of view. 

Mr. Strver. That is right. Now, your possession section on page 8, 
from about line 4 down to 15. There are a lot of things that a man 
might have—I am just giving you this for consideration. Just a pair 
of pliers and apparatus that you use to get juice from one battery to 
another in an automobile can sometimes look just the same, and are the 
same as wiretapping apparatus or very much like it and you will find 
an awful lot of people guilty of this section unless you limit it in some 
way, you see, 

The Cuatrman. That is why we must be very careful in the draft- 
ing of the statute. We want to get all the information we can so that 
innocent persons who might be possessed of some gadgets, which they 
don’t intend to use illegally, might be caught in the measures of the 
statute. That is why we are most anxious to get all the information 
we can on these gadgets, particularly. So innocent people will not 
suffer, but in addition we might get after the malefactors. 

This language is already obsolete. We speak of a telephone line. 
There may be interceptions of a different kind of communication, I 
do not know. 

As I said before, the language that we may devise today may be 
obsolete tomorrow, because of our lack of scientific knowledge of these 
matters. 

Mr. Strver. That is true. 

Bill 5096, Mr. Keating’s bill, is a bill which, if we read it correctly, 
will not in any way interfere with the rights which we now have in 
the State courts. 

* The Cuarrman. I think he exempts the States. 

Mr. Stiver. Yes. On page 4, beginning with line 11 down to 21 
and more specifically line 18 to 21, he says it is all right for author- 
ized agents of any State, Territory, or possession of the United 
States acting by authority of a law of such State, Territory, or posses- 
sion. Now that is the sort of thing we would like to see in any bill 
passed in connection with wiretapping. 

The Cuatrman. I can assure you that you will have grave diffi- 
culty in getting any kind of a bill passed unless we have language 
of that import. 

Mr. Fine. There are a lot of States-righters around. 

Mr. Strver. Now 876 is approximately the same as 762, as I read 
it, but with regard to 762, I think it would be a strained interpreta- 
tion to say that it could not be admissible in State courts as we now 
have it. But, as I say, those things ought to be made clear so we 
won’t get ourselves involved with a lot of lawyers who are rather 
ingenious about finding methods for appeal. 
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Mr. Fine. And there are some good ones in New York. 
Mr. Strver. There are some good ones all over. 

I think I have nothing else unless there are some questions. 

The CHarrMan. We are very grateful to you, Mr. Silver, for mak- 
ing this trip down here and giving us the benefit of your views, It 
has been very enlightening. You have been of very great help to 
the committee and we are indebted to you. 

Mr. Sitver. If I have been of some help, I have been very glad 
to make the trip. 

The CuarrMan. You may correct the record if you wish, Mr. Silver, 
and submit any additional data, if you care to. 

Mr. Surver. I think I have given you copies of everything I have 
brought down and, as I say, if there is anything at any time that 
you think you want from me—if you want this data we collect from 
the State eventually when it is tabulated I will be glad to submit it 
to your committee. 

The Cuarrman. Thank you very much. 

The meeting will now adjourn and we will resume on Thursday at 
10 o’clock, when Mr. Spindel will reappear before the committee and 
we will also have representatives from the Federal Communications 
Commission. 

(Whereupon, at 11:50 a. m., the subcommittee adjourned, to re- 
convene at 10 a.m., Thursday, April 21, 1955.) 
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THURSDAY, APRIL 21, 1955 
House or REPRESENTATIVES, 
CoMMITTEE ON THE JUDICIARY, 
SuscoMMITTEE No. 5, 
Washington, D. C. 
The subcommittee met, pursuant to adjournment, in room 346, 
House Office Building, at 10:20 a. m., Hon. Emanuel Celler, chair- 
man, presiding. 
Present: Messrs. Celler, Rodino, Rogers, Keating, and Fine. 
Also present: Mr. W. R. Foley, general counsel. 
The Cuatrman. The subcommittee will come to order. 
Our witness is Commissioner Lee of the Federal Communications 
Commission. We will be very happy to hear from you, Commissioner, 
on this very momentous subject of wiretapping. 


STATEMENT OF ROBERT E. LEE, COMMISSIONER, FEDERAL COM- 
MUNICATIONS COMMISSION, ACCOMPANIED BY RICHARD A. 
SOLOMON, ASSISTANT GENERAL COUNSEL, FCC, AND ROBERT D. 
GREENBURG, ATTORNEY, OFFICE OF THE GENERAL COUNSEL, FCC 


Commissioner Ler. Mr. Chairman and gentlemen of the committee, 
I have no prepared statement. I thought I might just briefly men- 
tion a few of the things that give us some concern. 

As you know, the Communications Act of 1934 has a section 605, 
with which I am sure you are quite familiar, after your many delibera- 
tions here. While it is in the Communications Act, the problems are 
primarily those of law enforcement. 

The question of jurisdiction has been settled. The Department of 
Justice agreed, in January 1953, or thereabouts, that the enforcement 
of 605 was within their jurisdiction. 

The Cuarrman. When was that, Mr. Commissioner? 

Commissioner Ler. That was January 1953. We have a letter from 
the then Attorney General, James P. McGranery—perhaps I should 
read it, sir. 

The CuarrmMan. It might be well to read it into the record. 

Commissioner Ler. This was addressed to the Honorable Paul A. 
Walker, then Chairman of the Federal Communications Commission, 
January 16, 1953. 

My Dear Mr. WALKER: Reference is made to your letter of October 15, 1952, 
concerning the investigation of alleged violations of section 605 of the Com- 
munications Act of 1934 (47 U. S. ©. 605). 

The Department of Justice is prepared to assume responsibility for conducting 
these investigations, subject to the appropriation by Congress of funds for the 
necessary personnel and equipment. 
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While I believe it is implicit in the various past communications from the 
Commission to the Department on this subject, I would appreciate confirmation 
by you of my understanding that if the Department assumes responsibility for 
conducting these investigations, all complaints of alleged violations of section 
605 received by the Commission will be forwarded to the Department and will 
be investigated exclusively by the Department, with such technical assistance 
from the Commission as may be, from time to time, specifically requested by 
the Department. 

JAMES P. McGRANERY. 

Now, Mr. Chairman, in conformance with the request in that letter, 
under date of February 11, 1953, Chairman Walker addressed the 
following communication to the Attorney General: 

Dear Mr. ATTORNEY GENERAL: The Commission is in receipt of a letter of Jan- 
uary 16, 1953, from Attorney General McGranery relating to the mutual respon- 
Sibilities of our respective agencies with respect to the conducting of investiga- 
tions into alleged violations of section 605 of the Communications Act of 1934, 
as amended. 

In this letter, in reply to the Commission’s letter of October 15, 1952, we were 
informed that the Department of Justice was now prepared to assume responsi- 
bility for the conduct of these investigations, subject to the appropriation of 
funds by Congress for the necessary personnel and equipment. 

As reference to the considerable previous correspondence on this matter will 
indicate, this is in accord with the views which have previously been expressed 
on this matter by the Commission. 

Mr. McGranery requested confirmation from the Commission of the fact that 
in view of the assumption of responsibility by the Department of Justice for 
such investigations, the Commission would agree to forward all complaints of 
alleged violations which we might receive to the Department for its exclusive 
investigation, subject to such technical assistance from the Commission as the 
Department of Justice may specifically request in particular cases. 

We are pleased to afford you this assurance and will remain available to afford 
your investigatory personnel at all times with such technical assistance as we 
are in a position to give. 

That was signed: “By direction of the Commission; Mr. Walker, 
Chairman.” 

The Cuatrman. What was the situation before that interchange of 
correspondence with the Attorney General? Did the Federal Com- 
munications Commission, when they received complaints of violations, 
pursue those complaints and track down the offenders? 

Commissioner Lee. Mr. Chairman, it is my understanding—I 
wasn’t on the Commission in those early days, but it is my under- 
standing that the Federal Communications Commission always took 
the position that the enforcement of this particular section of the act 
belonged to the Department of Justice. 

Prior to this correspondence, however, apparently there was some 
difference of opinion, and I suppose there was an overlap of juris- 
diction. 

We did investigate to the best: of our ability, and did relay whatever 
information we developed to the Department of Justice. We are not 
an enforcement agency. 

The Cuatrman. Did the Federal Communications Commission ever 
ask for appropriations to enable it properly to enforce the law? 

Commissioner Ler. I think I should refer that to Mr. Richard Solo- 
mon, our assistant general counsel here. 

Mr. Soromon. I would have to check the details of our appropria- 
tions. I think the answer to your question, however, sir, is probably 
that no request was ever made for specific funds by the Commission 
for this type of investigatory work, primarily because the type of per- 











WIRETAPPING 129 


sonnel we have is not geared for the type of investigatory work that 
our experience has shown is needed in wiretapping complaints. 

Where there is a tap that is in existence, in that rare type of case, 
our technical people in the field—and our field offices are entirely tech- 
nical engineering people—our technical people in the field, in coopera 
tion with the telephone company, can sometimes do things, but quite 
early in our experience with section 605, we found that when we oa 
have a complaint that the problem was a police-type of investiga 
tion. 

It was a question of whether people had done what they were charged 
with doing, and whether they had done it at sometime in the past. 

That type of investigatory work the Commission’s field staff, even 
if it had been expanded, was not equipped to do, because they were not 
that type of personnel. 

The Cxarrman. In other words, the Commission felt it could not 
indulge in policing the act ? 

Mr. Sotomon. As the Commissioner said, sir, when we got a com- 
plaint prior to this final agreement, we did whi at we could to get in- 
formation on the spot. Often we would write to the telephone com- 
pany and see whether they had any information about the material, 
and to the extent that our engineers on the spot could find out any- 
thing about it, they would do so, and then we would turn over the re- 
port to the Department of Justice and say, “This is as much as we 
have. We don’t know whether it is good or bad, because we are not 
in a position to go beyond this in the investigatory process.” 

The Cuamman. Do you have a list or tabulation of the complaints 
that you had forwarded to the Department of Justice since the incep- 
tion of the act, and up to 1953? 

Commissioner Lee. We have no tabulation. I believe we have 
some figures as to the number of complaints we have forwarded to 
Justice since that date. 

The Cuarrman. But you have nothing prior to that date? 

Commissioner Ler. I have nothing with me. I don’t know whether 
it is available or not. 

The CuHarrman. Would you care to scan your records and see if you 
have that ? 

Commissioner Ler. We would be very happy to. 

The CHatrrmMan. Would you be willing to submit it to us? 

Commissioner Ler. Yes, indeed, sir. 

(The information requested follows :) 





FEDERAL COMMUNICATIONS COMMISSION, 
Washington 25, D. C., May 26, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D.C. 


DEAR CONGRESSMAN CELLER: On April 21, 1955, Commissioner Robert E. Lee 
testified on behalf of the Commission concerning various bills dealing with the 
interception of communications which were being considered by a subcommittee 
of the House Judiciary Committee. During the course of his testimony, the 
Commission was requested to submit to the subcommittee copies of the corre- 
spondence which the Commission has had with the Department of Justice since 
January 16, 1953, concerning complaints of violations of section 605 of the Com- 
munications Act of 1934, as amended. 

I am enclosing for the information of the subcommittee copies of the cor- 
respondence which the Commission has had with the Department of Justice con- 
cerning section 605. The correspondence is listed below. 
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(1) Letter dated February 25, 1953, from the Commission to the Attorney 
General concerning a complaint from Kingsville, Tex. 

(2) Letter dated March 13, 1953, from the Commission to the Attorney General 
enclosing a letter of March 2, 1953, to the Commission from the United States 
Attorney, Southern District of Texas, and letters to the United States Attorney 
from C. Darwin Middleton and George Chandler, dated January 19, 1953, and 
February 7, 1953, respectively. Letter dated March 238, 1953, from the Depart- 
ment of Justice to the Commission concerning these complaints. 

(3) Letter of March 18, 1953, from the Commission to the Attorney General 
concerning complaints from Mrs. Louise H. Harla and Miss Martha A. Chadwell. 

(4) Letter of July 8, 1953, from the Commission to the Attorney General en- 
closing a letter of June 17, 1953, from William J. Regan. Letter of July 22, 1953, 
from the Department of Justice to the Commission concerning Mr. Regan’s 
complaint. 

(5) Letter of August 8, 1953, from the Commission to the Attorney General 
enclosing a letter of July 24, 1953, from Ralph W. Yarborough. Letter of 
August 13, 1953, from the Department of Justice to the Commission concerning 
Mr. Yarborough’s letter. 

(6) Letter of August 5, 1958, from the Commission to the Attorney General 
concerning a complaint from Mr. Maxwell Meyers and Mr. Salvatore B. Cafiero. 
Letter of November 2, 1953, from the Department of Justice to the Commission 
coneerning this complaint. 

(7) Letter of August 26, 1953, from the Commission to the Attorney General 
enclosing a letter of August 25, 1953, from Grady Terry. Letter dated September 
9, 1953, from the Department of Justice to the Commission concerning Mr, Terry’s 
letter. 

(8S) Letter of September 18, 1953, from the Commission to the Attorney Gen- 
eral enclosing letter from Randall Q. Price. Letter of October 23, 1953, from 
the Department of Justice to the Commission concerning Mr. Price’s letter. 

(9) Letter of July 13, 1954, from the Commission to the Attorney General 
concerning a letter from Dr. William B. Richter. 

(10) Letter of August 19, 1954, from the Commission to the Attorney General 
concerning a letter from Mr. Leroy Webber. 

(11) Letter of October 8, 1954, from the Commission to the Attorney General 
concerning a letter from Mr. Carl E. Anderson. 

(12) Letter of December 16, 1954, from the Commission to the Attorney Gen- 
eral enclosing a letter dated November 20, 1954, from Mrs. H. D. Smith. 

(13) Letters dated January 26, 1955, and March 9, 1955, from the Commission 
to the Department of Justice concerning letters from Dr. Leland V. Hewitt. 
Letter of February 16, 1955, from the Department of Justice to the Commission 
concerning one of Dr. Hewitt’s letters. 

The Commission will be pleased to furnish any further information which your 
subcommittee may desire. 

Sincerely yours, 
GeorGeE C. McCoNNAUGHEY, Chairman. 


(Copies of letters referred to are retained in the committee’s file.) 

The CHatrmMan. There have been practically no prosecutions for 
violations of the act. The act was passed in 1934, Here we are in 
1955. Surely there must have been violations of the act. 

We know there were violations of the act. Yet there were no 
prosecutions. The blame lies somewhere. I don’t point my finger at 
uny particular department. We would like to know the facts in that 
regard. 

Commissioner Ler. We would be very happy to see what we have 
in the files and whatever we have is certainly open to your inspection. 

The CratrMan. Your records do show, however, the complaints 
that have been filed since that interchange of correspondence, namely, 
around 1953 ? 

Commissioner Ler. From 1953, I believe we had approximately 17 
complaints that had been forwarded to the Department of Justice. 

The Cuatrrman. What happened to those complaints ? 

Commissioner Lrr. I have no information as to the ultimate dispo- 
sition, Mr. Chairman. I would suppose that some of them, on their 
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face wouldn’t amount to very much. I mean, a number of pe ople 
write in and think that their phone is tapped because they hear a 
10ise—not a large number of people; a few. I am not advised that we 
know of the disposition of any of the matters we sent to the Depart- 
ment of Justice. 

The Cuatrrman. Did you ever examine the complaints yourself 
since you have been m: ide Commissioner ? 

Commissioner Ler. I have not examined all of the complaints; no, 
sir. I have seen some of the letters, but I haven’t specifically looked at 
all of the complaints. 

Pursuant to this agreement, we have been sending these complaints 

right over to Justice. If, for example, the Department of Justice 
investigation would show that the telephone company was culpable in 
any of these matters, or dilatory, we would expect to be advised. We 
haven't been so advised, and have no reason to believe that the tele- 
phone company has not been diligent. 

The Cuarrman. Would you care to submit to us some samples of 
these complaints that you filed with the Department of Justice since 
1953 ? 

Commissioner Lee. We certainly would have copies of some. We 
sent the original complaints to Justice. 

The CHatrMan. We would like to know something about these 
complaints. 

Commissioner Lex. I think it would be better if we could submit 
it to the committee and let them make a determination. 

The CHatrMAN. Your counsel could communicate with our counsel, 
Mr. Foley, and make suitable arrangements in that regard. 

(The information referred to will be found in the confidential 
files of the subcommittee. ) 

Mr. Rogers. Under section 605, how do you interpret “the inter- 
ception?” Must there be the interception and exposure in order to 
constitute a crime under section 605 of the Communications Act? 

Mr. Soromon. Mr. Rogers, even before this agreement of 1953, the 
responsible agency for prosecuting violations of section 605 and, there- 
fore, for determining whether a crime had or had not been committed, 
has always been the Department of Justice. 

Prior to 1953, we did some initial investigating, but under our act, 
from the very beginning, the responsibility for prosecuting any v iola- 
tion of this section has been with the Department of Justice, so that 
they are the people who have made the primary legal determination as 
to the meaning of section 605. 

Mr. Rogers. The reason I asked the question, I was wondering what 
responsibility the Commission or its employees felt that they had in 
connection with section 605. 

Mr. Sotomon. This Commission has pointed out to the Congress 
over a long period of years—because, as you are aware, this m: iter is 
not up before the Congress for the first time—that we thought there 
was grave ambiguity in section 605 and its interpretation. We 
thought this was something that could be clarified. 

Commissioner LEE. May I expand on that? 

Mr. Rocers. Surely. 

Commissioner Ler. One of the points we wanted to make is that 
there have been various interpretations of the existing section 605, 
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and the Commission has always taken the position that it would be 
helpful if it was clarified. 

Now, how it should be clarified, we feel, is a matter for Congress, 
but we do feel that it is now somewhat ambiguous. 

I would also like to make this point: We note that most of the 
measures that have been introduced at this session have not pro- 
posed amendments to section 605 itself. We think that it would be 
helpful if your committee would consider some kind of a merger of 
whatever legislation you have, with section 605, so that we will have 
one statute covering this matter, and we would further suggest that 
it be put into title 18 of the United States Code. We think it is a 
criminal matter. 

Mr. Rogers. The ambiguity of the statute in the past made is im- 
possible for the Commission to designate certain orders for the en- 
forcement and policing of it, because of your inability to interpret 
the ambiguity in the statute. That is about the effect of it in the 

ast ? 
7 Commissioner Ler. There certainly seems to be a difference of 
opinion among lawyers. I don’t feel that I am qualified to say who 
is right or who is wrong, but obviously it is not clear. 

Mr. Rogers. Obviously, as a member of the Commission, you are 
not going to issue some orders if you are not certain as to your rights, 
duties, and responsibilities under the statute. 

Commissioner Ler. That is quite right, sir. 

Mr. Rocrers. What you would like to do is to have that clarified ? 

Commissioner Ler. Have something clear-cut, so everybody would 
know what they are doing. 

Mr. Sotomon. We have never issued any orders on this subject 
because the question has always been whether there has been a criminal 
violation. We have turned over the material in all these cases to the 
Department of Justice. 

Mr. Rogers. You have turned it over to the Department of Justice, 
but initially, so far as your enforcement end is concerned, you have 
never taken the responsibility of saying to the field man in New 
Orleans, as an example, “You go out and see if you can find wire- 
tapping ?” 

You have never issued any such orders? Only when the complaint 
arises and comes to you, then you transmit it to the Department of 
Justice. 

My point is that you initially take no action whatsoever until the 
complaint comes in, due to the ambiguity of the law, as you see it? 

Mr. Sotomon. Well, I think, not only due to the ambiguity of the 
law, but because we certainly have never had the manpower to take any 
initiative in making a continuing study to see whether a tap is going 
on at any given time; if, in fact, that would be possible within the 
limits of an organization’s manpower. 

Mr. Roprno. Mr. Commissioner, were all complaints received by the 
Commission referred to the Department of Justice prior to the 
agreement of 1953? 

Commissioner Ler. That is my understanding, sir. 

Mr. Roprno. All complaints? 

Commissioner Ler. All complaints. 

Mr. Ropino. It made no difference whether or not your investiga- 
tion might have produced some evidence of interception without dis- 
closure’ You were not guided by any formula, were you? 
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Commissioner Ler. No. It is my understanding, when a complaint 
came in, we would routinely send it to Justice without investigation, 
unless they asked for technical assistance. 

Mr. Roptno. Did you conduct any investigation of any kind? I 
think that your initial statement indicated there may have been some 
investigation of the complaint. 

Commissioner Ler. I don’t believe so. We offered our technical 
assistance. I don’t know whether our technical assistance—whatever 
that might be—has been requested on any specific case. I am advised 
we are certainly not aware, certainly since 1953, of any requests for 
assistance. 

Mr. Roptno. The 17 complaints that you referred to were within 
what period, if you recall ? 

Commissioner Ler. January 1953 to date. 

Mr. Roptno. Those were all the complaints that you received? 

Commissioner Ler. That is all; yes, sir. 

Mr. Keattne. What was the date of the letter which you read ? 

Commissioner Ler. January 1953, a letter from Attorney General 
McGranery to our then Chairman Paul Walker. That accepted re- 
sponsibility for the investigation of alleged violations. 

Mr. Keatine. There has been a rather important case down in 
Texas. Somewhere in the South there has been a prosecution since 
1953. Are you familiar with that? 

Commissioner Ler. I am not familiar with the details. I know 
nothing about it ; no, sir. 

Mr. Keratine. You do not know what has happened to the 17 cases 
to which you referred ? 

Commissioner Ler. No, sir. 

Mr. Kearine. Is there any appraisal of the seriousness or impor- 
tance of these 17 cases? Is there any such appraisal in your depart- 
ment ? 

Commissioner Ler. A lot of them undoubtedly are not serious. Of 
course, before investigation, you can’t tell. The detection of a tap, 
as I understand it, is quite a difficult thing. The tap can be on one 
moment and off the next, and a lot of people have the idea that 
because they hear a noise on a wire, their phone is necessarily tapped, 
which isn’t true. 

The tap, as such, if properly put on, as I understand it, would not 
create a noise disturbance. 

I assume since we haven’t received word back that there has been 
any negligence on the part of, let us say, the telephone company, 
from Justice, I assume these complaints haven’t been serious. 

Mr. Keatrnc. They would only proceed if there was a criminal 

case involved ; is that correct ? 

Commissioner Ler. That is true, sir. 

Mr. Keatine. If they did proceed with prosecution, would you 
expect to be notified ? 

Commissioner Ler. I would expect so, if there was some telephone 
company interest in it. We regulate the telephone industry and we 
would be concerned, for example, if we thought there was large-scale 
tapping, or if the telephone company was negligent with respect to 
their employment practices, and eauptoy red people. who engaged in this 
sort of extracurricular activity. 
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We would then be very much concerned. We are watchful on 
that. I have made some personal inquiries into telephone company 
practices with respect to employment of people and I am quite satis- 
fied that they do everything they can. 

‘They have a vigorous training program to impress upon people the 
sacredness of communications. I understand they interview about 
30 people for every 1 they hire, and that sort of thing. 

The Carman. Why did you interrogate the telephone company 
on that score? Were you suspicious of something being wrong ? 

Commissioner Ler. Only since these articles on the New York 
situation in the paper. I had some personal curiosity as to what the 
phone company could do or should do. I suppose the key to that 
is the type of person that you employ and the training and super- 
vision that you give them. 

I was quite satisfied that they are being duly diligent. 

The Cratrman. Did the Federal Communications Commission 
ever conduct any inquiry or investigation into wiretapping in its 
history ? 

Commissioner Ler. I suppose it would have been inherent in a 
proceeding that we had in connection with recording devices—tele- 
phone recording devices. We issued a report March 24, 1947, labeled 
“In the matter of use of recording devices in connection with tele- 
phone service.” That was our docket 6787. I have a copy of that 
here. 

The result of that inquiry was to issue an order requiring that the 
tariffs filed by the telephone company specify that the beep tone 
must be used on the device that was on the phone to record a conver- 
sation. So that both parties would be aware of the fact that there 
was a device recording what they said. 

The CHatrman. What led to that investigation and that report? 
What was the genesis of it ? 

Commissioner Len. I am advised, Mr. Chairman, that the tele- 
phone company, over the years, has been very reluctant to have any 
devices put on their equipment. You are familiar with the fact 
that there are a lot of i that you could put on a phone that 
you can buy—the “Hushaphone” for example, or a gadget that would 
tell you when your 3 minutes are up on a telephone, and that sort 
of thing. 

The telephone company has always taken the position that there 
should be no attachments to their equipment. This proceeding arose 
out of the question, Should an attachment be permitted for the pur- 
pose of recording a conversation? That was the genesis of this 
proceeding, which resulted in the permission to use such a device 
with an audible beep, so that both sides would know what was 
going on. 

The Cuatrman. Is that report a long one? 

Commissioner Ler. It is approximately 23 pages long. I might 
leave it with counsel. 

The Cuairman. Do you deem it pertinent to this inquiry to put 
it into the record, or shall we just receive it? 

Commissioner Ler. I don’t think it would be too helpful in the 
record. Perhaps your counsel could use it. 

The Carman, We will just receive a copy. 
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(The document referred to will be found in the official files of the 
subcommittee. ) 

Mr. Keating. Suppose a person intercepts a communication and 
doesn’t use this beep, now? He is then violating some order or rule 
of the Commission ¢ 

Commissioner Ler. He is violating the tariff. I don’t know what 
the remedy is; perhaps they could take his phone out. 

Mr. Keating. Suppose Mr. Celler wants to record what I am say- 
ing; he records the conversation and he has no beep. I don’t know 
anything about it. What are you going to do to Mr. Celler? 

Commissioner Ler. The telephone company tariffs provide some 
sanctions. ‘They reserve the right, for example, to discontinue service 
to any subscriber. 

Mr. Keatinc. Has that ever happened ? 

Commissioner Ler. Not to my knowledge. I suppose we would 
have to ask the telephone company. 

Mr. Keratrine. You do not know of such instances? 

Commissioner Ler. I am sure there have been any number of 
complaints, and the telephone company has investigated them, and 
I am sure that they have discontinued thousands of services for a 

variety of reasons, and I would assume some, perhaps, might be for 
this reason. 

Mr. Keating. There isn’t a requirement to put that beep on, if 
both parties know that their conversation is intercepted, is there; 
or must it always go on? 

Commissioner Ler. I suppose in the normal case, the subscriber 
using such a device without a beep, perhaps, does so in ignorance, 
and if he en to put the beep on, and he is an honorable citizen, 
and so on, 1 suppose they would call it quits at that point. 

Mr. Keating. Now, specifically, some reporter called me about 
ae a statement on a certain subject over the telephone, which 

I did. ‘That evening it had the beep sound on it. I knew I was 
doing it, and was agreeable to it. 

I wondered if they had to put that beep on, under some rule of the 
Commission. 

Commissioner Ler. Under the tariffs, that would be required, 
even though both of you agreed that it wasn’t necessary. 

Mr. Sotomon. There is a case that is on appeal in the Court of 
Appeals for the District of Columbia circuit at this moment which 
is connected with the beep, as to whether any violation of section 605 
of the Communications Act is involved where a conversation is listened 
in to—recorded, if you want, or listened in to—where the two parties 
to the conversation know that the recording is going on. 

It is the Stevenson case, which you gentlemen may have read about 
in the newspapers. I believe the gentlem: an’s name was Warren Stev- 
enson. It was a case in the District here regarding a 5- or 10-percent 
case, 

In that case one of the two parties to the conversation apparently 
authorized law-enforcement officers to listen in to his conversation with 
the other party. 

The CHarrman. Did the other party know about it / 

Mr. Sotomon. I think not. One party authorized the law-enforce- 
ment agents to listen in on his conversation with the other party. 
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The question was whether that constitutes a violation of section 605 
of the act. ‘The lower court, I think, there has found that there was 
a violation of section 605 of the act, and it is my understanding that 
this is on appeal to the court of appeals at the present moment. 

The Cuatrman. The lower court holds it was a violation ? 

Mr. Sotomon. Yes. 

Mr. Kerarine. Is that a criminal prosecution for intercepting, or is 
it collateral to the main issue ? 

Mr. Sotomon. I am informed it was a recording device used with- 
out a beep and then turned over to law-enforcement officers. It was 
a defense in a criminal prosecution against Mr. Stevenson for viola- 
tion of some other law, some law dealing with 5- or 10-percent 
activities. 

As most of the law on section 605 has developed, it was a question 
of whether particular evidence was admissible in view of the fact that 
it had been produced this way. 

The Cuarrman. In any event, it is not a direct case insofar as the 
interpretation of 605 is concerned ; it is just a collateral issue. 

Mr. Sotomon. No, sir; it is a direct case insofar as the interpreta- 
tion of section 605 is concerned. It is an interpretation as to whether 
605 has or has not been violated and, therefore, whether the evidence 
is admissible in court. It is not a prosecution of a person who inter- 
cepted the message. 

Commissioner Ler. That is quite an interesting point, Mr. Chair- 
man, and it is something to consider. 

For example, I suppose in law enforcement, very often you could 
take an extortion case, or a kidnaping case, where only one party is 
known. The extortioner calls up and says he is going to shoot you 
tomorrow at midnight, and you go to the police and say, “I want you 
to listen to my calls so you can find out what the fellow sounds like, 
and it might help to identify him later,” and that sort of thing. There 
is an interesting question as to whether or not that is or is not tapping. 

The Cuatrman. Mr. Foley 

Mr. Fotry. Mr. Commissioner, are you acquainted with a decision 
in the State of New York known as the Applebaum decision where 
a party was convicted for tapping his own telephone, but which con- 
viction was reversed in the appellate division ? 

Commissioner Ler. No; I am not. 

Mr. Forry. That was purely an intrastate call. Would your regu- 
lation for a 10-second beep cover that ? 

Commissioner Ler. Our regulations cover interstate. However, it 
is very difficult, I suppose, to separate the wire from inter and intra, 
and as a matter of fact most State regulatory bodies follow the lead 
of the tariffs which the Commission requires. 

Mr. Fotry. That opinion made no reference whatsoever to 605 when 
the court reversed the conviction. Nevertheless, they held you can 
tap your own telephone. ‘ 

The Cuarrman. Has your Commission any regulations concerning 
tapping at all? 

Commissioner Ler. Nothing other than in the telephone company 
tariffs, and, of course, this section 605 question. 

The Cuairman. If there is such an interception, then the tariff will 
permit the telephone company to invoke the sanction of cutting off 
the service ? 
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Commissioner Lee. That is right, sir. 

The CHarrmMAn. And that is all there is? 

Commissioner Ler. Yes. Incidentally, there is a point you might 
like to consider. You bill, Mr. Chairman, indicates something about 
the use of equipment inconsistent with FCC rules. That might more 
properly be amended to say “rules and tariffs of the telephone 
( omp% any.’ 

The CuarrmMan. That is a point we will take up. 

You might proceed, Mr. Commissioner, with your statement. 

Commissioner Ler. I didn’t want to leave the impression that the 
only sanction for the violation of tariffs was the discontinuance of 
service. I would like to read one paragraph here from my notes. 

Under the Communications Act, the telephone company’s tariffs 
have the force and effect of law, and pursuant. to sections 401 (a) and 
{11 (a) of the Communications Act, the Commission can request the 
Attorney General to seek to enjoin tariff violations by obtaining an 
injunction in the United States district court. 

Such an injunction can be obtained against the telephone subscriber, 
or the telephone company furnishing the service. There is a case 
on that, Am bassador v. United States (325 U.S. 317; rehearing denied, 
325 U.S. 896). 

One other thing we wanted to mention, just as a matter of informa- 
tion. Your bill, Mr. Chairman, refers to wire communications. We 
wanted to be sure that you are aware of the fact that there are tele- 
phone communications by radio and it is something that you might 
wish to consider. 

Mr. Keattne. We have heard about communications where you don’t 
even use any wire. You just look at a fellow through a telescope and 
you can hear everything he is saying along the beach. Have you 
gotten into that? 

Commissioner Ler. I don’t qualify myself as an expert, but I would 
like to see some of that. 

Mr. Keatine. That is what we would like to see, too. Our informant 
was supposed to be here today, but he was delayed. 

The CHarrMAN. Have you formed an opinion as to whether or not 
wiretapping should be permitted by some of the constituted authori- 
ties, like FBI, for example, only after a court order shall be obtained, 
'} or it shall be in the discretion of the Attorney General, or shall it be 
') in the discretion of the chairman of the Federal Communications 
Commission ? 

What are your views on that? 

Commissioner Ler. In speaking for the Commission, I wonder if I 
might read a letter. Then if you would like my personal views, I 
would be glad to amplify it, but I am in the position of speaking for 
seven people. 

We have approved a letter to Senator Magnuson responding to a 
request for the Commission’s views. The letter is being transmitted to 
him and I am wondering how appropriate it is for me to give you the 
same letter before he gets it ? 

The Cuarrman. Is it a letter that the public can see? 

Commissioner Lee. We certainly have no objection, but it is his 
letter. 

The Cuarrman. Simply say “our views are as follows,” and read 
the letter. 
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Mr. Kearine. It is a coequal branch of the Government, or a coordi- 


nate branch. 
The CuatrMan. I don’t agree with that. We are far superior. 
Commissioner Ler. I am a creature of this body, Mr. Chairman, so 
you probably have my sympathy. 


Initially, it should be pointed out that although section 605 has been incor- 
porated into the Communications Act because of its general relation to com- 
munications problems, it is primarily a criminal statute of the type normally 
found in title 18 of the United States Code. This fact has been recognized 
by both the Commission and the Department of Justice, and the Department 
of Justice exercises responsibility for investigating and prosecuting possible 
violations of section 605, 

The question of enforcing section 605 is therefore one concerning which the 
Commission does not have expert knowledge, and we consequently do not have 
any specific recommendations to make for amending the statute. However, 
there are certain observations which the Commission believes may be pertinent 
to a consideration of section 605 and its effective enforcement. 

The problems inherent in the unauthorized interception of private communi- 
cations have long been the subject of consideration by the courts and Congress. 
Althoughthe Supreme Court, in Olmstead v. United States (277 U. 8. 438), held 
that the use of evidence of private telephone conversations, intercepted by 
means of unauthorized wiretapping, did not constitute a violation of the fourth 
and fifth amendments to the Federal Constitution, vigorous dissents to this 
holding were registered by Justices Holmes, Brandeis, Butler, and Stone. 

Moreover, the policy underlying these dissents was subsequently enacted into 
law by the adoption of section 605 of the Communications Act, which for the 
first time extended the prohibitions of the Radio Act of 1927 against intercep- 
tion and divulgence of radio communications to prohibit unauthorized inter- 
ception of Wire communications, and that policy has been continued in effect 
until the present. 


Then we quote section 605, which I don’t believe I have to repeat 
here. 


In Nardone v. United States (302 U. S. 879), the Supreme Court held that 
Government employees, including law-enforcement officials, were included among 
the persons who were forbidden by section 605 to engage in the practice of wire- 
tapping. On numerous occasions since enactment of section 605 and announce- 
ment of the decision in the Nardone case in 1937, legislation has been proposed 
under which limited wiretapping and interception of radio communication by 
law-enforcement officers would have been authorized. None of these proposals 
were enacted. 

One interpretation of the second clause of section 605 which has been offered 
is that, under it, mere interception of wire communications is not prohibited 
so long as there is no subsequent public divulgence of the contents or meaning 
of the interception. 

This interpretation appears to be based on the use of the language “inter- 
cept * * * and divulge” in the present section 605. On the other hand, another 
interpretation of the existing language is that intentional interception of private 
messages is, without consideration of the formal or public divulgence thereof, 
xv violation of the provisions of that section. 

This interpretation flows from the general purpose of the section, which is 
to protect the privacy of private communications. But, in addition, the fourth 
clause of section 605 presently makes it illegal for anyone who has received 
intercepted messages or has any knowledge thereof to use “information therein 
contained for his own benefit or for the benefit of another not entitled thereto.” 

Nothing in the language of the section serves to limit the forbidden ‘uses’ 
of intercepted messages to divulgence of the contents of the messages or of 
information obtained by means of the messages in formal court proceedings. 
There has been no definitive court interpretation of this question. 

However, while there may be some question as to whether interception alone 
constitutes a violation of section 605, it is clear that intercepted messages or 
information acquired as a result of intercepting messages may not be introduced 
in evidence in proceedings in Federal courts. 

In view of the divergent viewpoints as to the proper interpretation of the 
existing language, it is believed that some clarification of the present provision 
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of section 605 which reads “intercept * * * and divulge or publish” might be 
helpful. <A flat prohibition against interception, per se, would, however, raise 
serious questions as to the validity of practices and devices presently accepted 
and regarded as desirable. 

' For example, the use of party-line telephones and shared frequencies in the 
special services radio band would be open to attack. It is, therefore, sug- 
gested that consideration might be given to amending the statute to make it 
illegal to intercept any communication and divulge, publish, or use it or to 
intercept any communication with intent to divulge, publish, or use it. 

Thus worded, the section would protect those who might innocently inter- 
cept communications, since the intent to divulge, publish, or use the message 
intercepted would not be present. In the case of tapping wire communica- 
tions, however, Congress might well wish to provide that the act of inter- 
ception, itself, by any one other than a Federal law enforcement officer acting 
pursuant to the provisions of the proposed bill, would constitute a prima facie 
case of a violation of the statute, since it is difficult to imagine any instance 
where wiretapping would be engaged in without the intent to receive infor- 
mation for divulgence, publication or use. 

It is believed that this added protection for telephone communications is 
justified, due to the nature of that medium, and would recognize a very basic 
difference in the nature and use of wire as contrasted to radio communications. 
The user of any form of radio communications realizes that radio messages 
are easily intercepted and acts accordingly. 

In fact, when secrecy of radio messages is desired, as for example, over 
international radiotelephone, the messages are “scrambled” to make them unin- 
telligible to anyone who might intercept them. In the case of wire communi- 
cations, however, secrecy is normally both intended and expected. 


Mr. Keatine. May I interrupt, there? Do they mean any com- 
mercial message that is sent internationally is scrambled / 

Commissioner Ler. Not any, but where complete secrecy is desired, 
it Is. 

Mr. Keattne. You mean governmental messages? If I want to 
send a message to a friend in Europe, I can’t call up Western Union 
and say “Scramble this, and then they unscramble it at the other end, 
can 1? 

Commissioner Ler. I don’t know whether that could be done at your 
request. As a Member of Congress, you could do it through the 
armed services. 

Mr. Keating. I don’t want to throw my weight around as a Mem- 
ber of Congress. I am talking about the ordinary individual. West- 
ern Union doesn’t have a scrambling and unscrambling process; do 
they? 

Commissioner Lee. About all I can say is “We know it can be done.” 
Whether it is, or how much on a commercial basis, we are not pre- 
pared to say at this time. We could check with the telephone company. 

Mr. Keatine. In your statement there, you are referring primarily 
to governmental messages ? 

Commissioner Lee. It is an illustration of the fact that when you 
use radio, there is a calculated risk that somebody will hear it, and 
where you need utter secrecy, it must be scrambled, or, in the alterna- 
tive, use wire, where you have more protection. 

Mr. Keatinc. Do you mean there are devices, as well as getting 
the transcript of what is written, there are devices for tapping, or 
whatever phrase you use, radio communications, as well as tele phone f 

Commissioner Ler. Well, a radio receiver—for example, | think 
the police departments generally probably have a problem with peo- 
ple listening to their police broadeasts. There have been bank rob- 
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bers, for example, where the robber carries a radio receiver with him 
tuned to the police band, and when he is in the bank and he hears a 
‘all directing a squad car to go to the bank, he removes himself. 

I don’t know how you could stop a thing like that. It is technically 


illegal. 
The Cuarrman. Proceed. 
Commissioner Ler. Thank you. [Reading:] 


As you know, there have been numerous proposals in recent years which would 
make an exception to section 605 in order to permit Federal law-enforcement 
officers to wiretap in certain cases, particularly those relating to the national 
security, and to use the evidence so obtained in court prosecutions. 

It is the Commission’s opinion that the question of whether such an exception 
shold be made is primarily a policy matter which it is appropriate for Congress 
to determine. The Commission believes, however, that if such an exception 
is made, it should be circumscribed by the most careful procedural safeguards 
in order to insure that private communications will continue to receive the 
maximum amount of privacy. 

Moreover, it would appear that possible amendments to section 605 designed 
to strengthen the prohibition against wiretapping can be considered independ- 
ently of the question of whether a limited exception to the section should be 
enacted for law-enforcement officers. 

Your letter also asked the Commission’s views concerning the possibility of 
requiring the registration of equipment which may or can be used in wire- 
tapping. While the Commission recognizes that an effective registration pro- 
gram might be useful in cutting down unauthorized wiretapping, there appears 
to be serious question as to whether such a program would be practical. 

It is the Commission’s understanding that it may be very difficult to de- 
termine what equipment can be used for wiretapping. While some of this 
equipment is undoubtedly readily identifiable, it is also true that wires can be 
tapped by means of very simple and innocuous equipment which can be used for 
many innocent purposes, as well as for wiretapping. These facts would appear 
to place difficult practical problems in the way of any registration program. 

Finally, you inquired as to any possible means of monitoring to detect wire- 
tapping activities. The Commission has no detailed information concerning this 
matter, but it appears that it may be possible for the telephone companies to check 
particular lines for wiretaps if they are requested to do so. It is believed that 
the telephone companies may be able to furnish more specific information 
concerning this matter. 

It is hoped that these comments will prove helpful. 


The Cuatrman. Apparently that letter does not answer the question 
I propounded to you. Do you care to answer it personally, as to 
whether or not duly constituted officers shall be permitted to tap wire 
in cases involving our national security, but only if and when they shall 
have first obtained a court order, or shall the condition precedent be 
the Attorney General’s approval, or the condition precedent being the 
approval of the chairman of the Federal Communications Com- 
mission ? 

Commissioner Ler. I believe that I would endorse the use of wire- 

tapping in national-security cases. I say that because, while wire- 
tapping is another form of eavesdropping, and it is abhorrent to our 
general system, when you face an international conspiracy, you have 
to use the tools that will protect the system which makes the use 
abhorrent. 

Mr. Keatrne. That is a good way to put it. 

Commissioner Ler. That is perhaps rather crude. 

Now, with respect to protection, my personal opinion would be that 
it perhaps should be centralized in the Attorney General. I say that 
because I certainly have the highest regard for our judges and the 
judiciary, but I feel that a centralized point would develop criteria 
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to permit these taps in specific cases that would be uniform; whereas, 
if you had to go to different jurisdictions all the time, the particular 
thinking of a particular man might be controlling-—he might be—he 
might permit too much on one case and perhaps not enough in another. 

Now, that is a personal view for whatever it is worth. 

The CuatrmMan. Would it not be too centralized, in this sense: Our 
enforcement. agencies are all over the country. If we had a case where 
the FBI in San Francisco feels a wire should be tapped in the interests 
of national security, would it not be more convenient for him to go to a 
judge in that area, rather than coming way back to Washington, or to 
communicate to the Attorney Genera] in Washington ¢ 

Commissioner Ler. That 1s a matter of opinion, Mr. Chairman. My 
view would be, it would be better that he ask the Attorney General. 

Mr. Kerattne. In all these bills providing for court orders, it must 
first ble cleared through the Attorney General in Washington anyway. 

Commissioner Ler. I don’t hold myself out as an expert. That is 
just a personal view. 
~ Mr. Fine. What Mr. Keating says is so, and, of course, the criteria 
would be developed, because it would all have to come through the 
Attorney General anyway. 

Mr. Keatine. The authority to apply to a court must come from the 
Attorney General, but the courts could lay down effective control 
by granting or refusing the orders. 

The Cuamman. Is there anything else you wish to say, Mr. 
Commissioner ? 

Commissioner Lee. No, Mr. Chairman. 

Mr. Fotry. Mr. Commissioner, during the course of the hearings 
here, the point has been raised by local law enforcement authorities, 
that the phone companies have refused to lease them wires which they 
would use for the purposes of tapping. 

Now, I have in mind Brooklyn, N. Y., where they had a series of 
taps. Rather than maintain a series of individual plants, they have 
approached the phone company with the idea of leasing wires from 
them. In the past, we understand that practice was permitted, but 
then the phone company said they could no longer permit that. 

Has the Commission taken any position on that at all? 

Commissioner Lee. I have been advised that we had a communica- 
tion posing that particular question, and we asked for a legal opinion 
from Justice. 

I just don’t know, frankly. 

Mr. Fotry. These were all under court orders, of course. They 
were legal taps. 

Commissioner Lee. I am just not familiar with that case, Mr. Foley. 
I wouldn’t know what to say. 

Mr. Fotry. Do you know offhand if there is anything in either the 
act or FCC regulations that would prevent the phone company’s leas- 
ing a wire to a law enforcement agency for that purpose of taps? 

Commissioner Lee. No. Only with respect to whatever prohibi- 
tion section 605 might have, but a legal tap pursuant to a court order— 
I know of nothing that would prohibit that. 

Mr. Fotry. That is all, Mr. Chairman. 

Commissioner Ler. If there is any help, technical or legal, that we 
could give the committee, or your counsel, we would be very happy to. 

The Cuarrman. Thank you very much. 





142 WIRETAPPING 


Mr. Keatine. Have you made an official comment on these various 
bills before us? Has the Federal Communications done that? 

Commissioner Ler. No, we have not, sir. 

Mr. Keattne. Has an opinion been requested on these various 
things? 

Mr. Sotomon. We have had requests to testify. 

Mr. Fotry. You have a request for reports. 

Commissioner Ler. On these bills? 

Mr. Fotey. Yes. 

Mr. Keatrne. If you would let us have that, we would appreciate 
it, and bear in mind that you and I have served the House, or in the 
House, for quite a long time, and you might alternate in your letters 
between the Senate and the House. 

The CuHatrmMan. Thank you very much, Mr. Commissioner, and 
we thank your aids, also. 

The hearing will now be adjourned until next Tuesday, at which 
time the committee hopes to continue beyond that through Wednesday 
and Thursday, at which time the witnesses will be Mr. O’Mara and Mr. 
Keating of the Anticrime Committee of New York. 

Next Tuesday, we will have representatives from the AFL, and 
then I believe the Civil Liberties Union and the Americans for Demo- 
cratic Action wish to come in, in the course of the week. The Friend’s 
Committee on National Legislation will be heard. 

(Whereupon, at 11:20 a. m., the subcommittee recessed, to recon- 
vent on Tuesday, April 26, 1955.) 
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TUESDAY, APRIL 26, 1955 


Hovsr or REPRESENTATIVES, 

COMMITTEE ON THE JUDICIARY, 
*"Suscommirree No. 5, 

; Washington, D.C. 

The subcommittee met, pursuant to adjournment in Room 346, 
House Office Building, at 10:15 a. m., Hon. Emanuel Celler (chair- 
inan) presiding. 

Present: Congressmen Scott and Rogers, 

Also present: Mr. W. R. Foley, general counsel. 

The CHarrman. The meeting will come to order. 

The Chair would like to make a statement. 

We have reached a stage in the course of these hearings on wiretap 
bills which confirms our view that there is most widespread use of the 
technique of wiretapping by individuals who have no authority so to 
do, and who may be technically, if not actually, violating section 605 
of the Federal Communications Act; that the Department of Justice 
apparently has not been too vigilant in seeking to discover, track down, 
and punish violators who tap wires, divulge, and use the interc epted 
messages for their own selfish purposes. 

The: testimony received to date clearly demonstrates that section 605 
las, however, been very loosely drawn and must be redrafted and 
tightened. 

This morning we are to hear further testimony from representatives 
of the Americans for Democracy, and the American Civil Liberties 
Union. Both of these organizations have exhibited an intense interest 
in this subject matter. In addition, we will hear from the representa- 
tive from the American Federation of Labor, which segment of our 
economy has suffered in the past from the technique of wiretapping. 

Furthermore, I am in receipt of 2 communication from Mr. Justice 
William O. Douglas of the Supreme Court of the United States in 
answer to a communication addressed to him by the committee as a 
result of testimony given by Mr. Edward Silver, district attorney for 
Kings County, N. Y. The letter which I addressed to Mr. Douglas is 
as follows—it is dated April 20, 1955: 

During the course of a hearing before a House Judiciary Subcommittee on 
Wiretapping, reference was made to a statement which appears on page 355 of 
your book entitled “An Almanac of Liberty.” 

Referring to the year 1952 the statement is made that in New York City alone 
at least 58,000 orders were issued which allowed wiretapping. 

Mr. Edward Silver, district attorney for Kings County, N. Y., has furnished 
the subcommittee with figures that indicate during the year 1952 a total of 480 


orders were issued for wiretapping in New York City. In view of this rather 
large discrepancy, the members of the subcommittee and myself are desirous of 
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obtaining the source of your information. If you should so desire, the com- 
mittee would be very glad to have you appear before them, or, if this is incon- 
venient, we would appreciate receiving from you the source of your information 
in order that we may check those figures through. I am certain that you will 
appreciate the interest of the subcommittee in preparing an accurate record in 
order that it may deliberate and legislate in an intelligent manner on this very 
difficult matter of wiretapping. Therefore, I would appreciate hearing from you 
as soon as possible with regard to the above-mentioned inquiry. 
With kindest personal regards, I am, 
Sincerely yours, 
EMANUEL CELLER. 


We are now in receipt of a communication from Justice William O. 
Douglas dated April 21, 1955, which reads as follows: 


Dear Mr. Cellar: I have your letter of April 20 inquiring about the statement 
in An Almanac of Liberty, page 355, that there were 58,000 wiretaps in New York 
City in 1952. 

I am aware of the claims made by Mr. Edward Silver, district attorney for 
Kings County, N. Y., for he has been in correspondence with me. 

I became much interested in wiretapping as a result of the records coming 
before the Court. A majority of the Court never held wiretapping to fall under 
the guaranties of the fourth amendment. It has been my view, however, that 
wiretapping is a search and seizure provided by the fourth amendment. My views 
on the constitutional question are contained in On Lee v. United States, 343 U. 8. 
747, 762. 

As a result of my interest in this field, I arranged for an investigation or study 
of wiretapping in New York City and used the figures obtained from that study 
in an address before the American Law Institute on May 20, 1953. I enclose a 
copy of that address. 

The person who made the New York City study for me is Sidney M. Davis, Esq,, 
1501 Broadway, New York City. You know Mr. Davis. He was counsel to the 
Langer committee in the Senate and has recently become counsel to Senator 
Magnuson’s committee investigating radio and television. 

Mr. Davis is an exceedingly compotent person in whom I had and still have 
great confidence. 

The report he made to me on New York City wiretapping seemed to me to be a 
conservative one. And I am sure it was obtained from competent and reliable 
sources. I did not, however, consult those sources. The entire study was made 
by Mr. Davis. 

I suggest therefore that if you want to pursue the matter, you talk to Mr. Davis 
who will, I am sure, fully cooperate with you. I too will be glad to come over and 
discuss the matter with you. But to begin with I was wholly dependent on Mr. 
Davis for the figures now challenged. 

I am convinced that when all facts are known the figures will prove to be 
conservative ones. 

Yours faithfully, 
WILLIAM O. DovctLas. 


There is appended to his communication, as indicated, the address 
given by Mr. Justice William O. Douglas, before the American Law 
Institute. I shall make that address a part of the recard. 

(The address given by Mr. Justice William O. Douglas before the 
American Law Institute, above referred to, follows:) 


ADDRESS BEFORE THE AMERICAN LAW INSTITUTE BY MR. JUSTICE WILLIAM QO. 
DouGLas, MAYFLOWER HOTEL, WASHINGTON, D. C., May 20, 1953 


This is an honored place you have given me on your program. Illustrious 
speakers have occupied it in years gone by, including the late beloved Chief 
Justice, Charles Evans Hughes. The years that have unrolled while this insti- 
tute has functioned have brought new and perplexing problems to the bar and the 
bench. The search for new solutions within the framework of our constitutional 
system still goes on. The institute has helped in that cause. It has made us all 
more acutely conscious of our past; it has emphasized the value of stare decisis: 
it has given the bar and the bench new insight into the glories of our inheritance. 

About 10 years ago the so-called new Supreme Court was busy reexamining 





WIRETAPPING 145 


such gloss as Hammer v. Dagenhart (247 U. S. 251), and Tyson & Bro. v. Banton 
(273 U. S. 418), had placed on the Constitution. At the end of a term during 
which a number of cases of that vintage had been overruled I visited a small 
town in Oregon on a fishing trip. I stopped by the courthouse to pay my respects 
to the State court judge. He called in the members of the bar—six in number— 
and we had a delightful tea in his chambers. We explored many topics in our 
conversation from dry-fly fishing to stare decisis. Finally, near the end, there 
was a long pause when a lean country lawyer spoke up. 

“May I put a professional question?” he asked. 

“Certainly,” I replied. 

“Then tell me this,’ he said. “Are you fellows fixin’ to overrule the rule in 
Shelley’s case?’ 

I do not come here to urge the institute to launch a program as revolutionary 
as that one would be. But I do come to commend to the bar an educational pro- 
gram—a crusade, if you please—on procedure. By procedure I do not mean 
the narrow technical conception which we associate with pleadings. Rather, I 
mean the essence of due process, the curbs and restraints which Anglo-American 
experience has produced to prevent a man’s life, liberty, or property from being 
subject to the caprice of a branch of government or of one of its officials. 

History shows that governments bent on a crusade, or officials filled with am- 
bitions have usually been inclined to take shortcuts. The cause being a noble 
one (for it always is), the people being filled with alarm (for they usually 
are), the government being motivated by worthy aims (as it always professes), 
the demand for quick and easy justice mounts. These shortcuts are not as 
flagrant perhaps as a lynching. But the ends they produce are cumulative; and 
if they continue unabated, they can silently rewrite even the fundamental law 
of the nation. 

I was reading the other day the trial of Sir Walter Raleigh which was held 
on November 17, 1603. It was one of the treason trials at the commencement 
of the reign of James I. James seemed determined to suppress the Catholics. 
And so plots were apparently hatched against him. One was to kidnap the 
King and by fear obtain from him a full toleration of the Catholic religion. 
Another was enlist Spanish support and place Lady Arabella Stuart on the 
throne. It was in the latter conspiracy that Raleigh was charged with being 
involved. Raleigh was suspected of having ample grounds for joining the plot: 
Elizabeth had granted him a monopoly of licensing taverns and retailing wines 
which James refused to renew: and the post of Captain of the Guards had 
been taken from Raleigh and bestowed upon another. 

The indictment charged that Lord Cobham and Raleigh were the conspirators. 
Lord Cobham was not produced at the trial. His examination before the Privy 
Council, however, was introduced in evidence. So were his letters. Raleigh, 
knowing that Cobham had retracted the confessions that implicated him, wanted 
Cobham produced as a witness. And so Raleigh said: “The proof of the 
common law is by witness and jury: let Cobham be here, let him speak it. Call 
my accuser before my face, and I have done.” 

Raleigh was overruled. Lord Chief Justice Popham said, “This thing cannot 
be granted, for then a number of treasons should flourish.” 

Justice Warburton added, “I marvel, Sir Walter, that you being of such 
experience and wit, should stand on this point; for so many horse stealers may 
escape, if they may not be condemned without witnesses.” 

Raleigh once more asked that Cobham be produced to testify: “Let my accuser 
come face to face and depose. Were the case but for a smaJl copyhold, you 
would have witnesses or get proof to lead the jury to a verdict; and I am here 
for my life.” 

Lord Chief Justice Popham ruled once more: “There must not such a gap be 
open for the destruction of the King, as would be if we should grant this.” 

Cobham was never produced at the trial. And Justice Warburton was frank 
enough to give the reason—that if Cobham were called, he might retract what 
he had confessed before the Privy Council. 

A virus had infected the trial and put it beyond salvation. The one witness 
called, a man by the name of Dyer, testified to the rankest form of hearsay. 
Dyer swore he had been to the house of an unnamed merchant in Lisbon and 
that he had met there an unnamed English gentleman who said James would 
never be crowned because “Don Raleigh and Don Cobham will cut his throat ere 
that day come.” 

The judges also strangely allowed as evidence against Raleigh a deposition of 
one Watson who said he had heard Cobham say to a third person, “There is no 
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way of redress save only one, and that is to take away the King and his cubs, 
not leaving one alive.” , 

The prosecutor for the Crown, Lord Edward Coke, was by modern standards 
guilty of gross misconduct. His exchanges with the accused would never 
be tolerated in any court in this Nation; they rank indeed with the most bizarre 
activities of any investigating officer we have ever known. 

“Coke: Thou art the most vile and execrable traitor that ever lived. 

“Raleigh: You speak indiscreetly, barbarously, and uncivilly. 

“Coke: I want words sufficient to express thy viperous tredsons. 

“Raleigh: I think you want words, indeed, for you have spoken one thing 
half a dozen times. 

“Coke: Thou art an odious fellow, thy name is hateful to all the realm of 
England for thy pride. 

“Raleigh: It will go near to prove a measuring cast between you and me, 
Mr. Attorney. 

“Coke: Well, I will now make it appear to the world, that there never lived 
a viler viper upon the face of the earth than thou.” 

It was said that Coke made up “by the violence of his demeanor for the 
poverty of his case.” Certainly Raleigh was convicted of a capital offense in 
a trial which was a sham and mockery. One of the judges was Robert Cecil, a 
rival of Raleigh’s who sought his political destruction. Raleigh stood alone 
without any counsel to aid him, facing the best legal array the Crown could 
produce. Ideas of decency and fairness were discarded, the judges and the 
prosecutor became instruments of revenge, not justice, and Raleigh was sent 
to his death on a record which by modern standards contained no more than a 
shred of competent evidence. 

As students of those times have pointed out, the real trials took place in 
the Privy Council where the proceedings were secret and where torture was 
used. In the jury trial that followed, there was no power of an accused to 
call a witness, no right to counsel. There was moreover no weighing of the 
credibility of a witness, no effective cross-examination, no confrontation of 
witnesses. Cross-examination was indeed the instrument of the Crown, used 
by the prosecutor and the judge to riddle the accused and secure his convic- 
tion. “The opinion of the times,” Stephens said, “seems to have been that 
if a man came and swore to anything whatever, he ought to be believed, unless 
he was directly contradicted.” 

This was some of the stuff behind the clamor for a Bill of Rights at the 
time of the adoption of our Constitution. It was the farcical trials of Raleigh 
and others that brought into the debates on the Constitution, as reported by 
Elliot the demands for the guaranties of procedural due process now contained 
in the fifth and the sixth amendments. 

There was experience closer to home that also made the Fathers insistent 
that procedural safeguards be placed in the Constitution. The Special Court 
of Oyer and Terminer sat in the Colony of Massachusetts from June to Sep- 
tember 1692, trying men and women for witchcraft. The judges were laymen. 
(One Nathaniel Saltonstal to his credit refused to serve.) The Attorney 
General was a merchant. No person trained to the law had anything to do 
with the court or the trials. In 1692 twenty persons were tried for witchcraft 
and each of them found guilty. Most of them were hung; one—an old man of 
S0—was pressed to death. 

The court was sustained by the prevailing opinion of the age. It was a 
popular tribunal, the trials being only a form of executing the vengeance of 
the community. The outbreakings of the multitude that crowded the trials took 
the place of rules of procedure. Those trials read pretty much like the accounts 
of trials taking place today before the Supreme People’s Courts in Red China. 

At the witch trials the prosecution called a person who gave “spectral evi- 
dence”—that the accused had appeared to him and caused injury. The prose- 
cutor had a list of confessed or reformed witches who then took the stand and 
testified against the accused. Then all from the crowd who wanted to testify 
against the accused were heard. 

The records of that court illustrate what happens when popular opinion rather 
than law provides the standards under which men are tried. That was a court 
freed of the technicalities of the law. Judges and jurors were allowed to follow 
their own instincts and desires. There was no restraining influence. The 
judges and officers who participated were honest and sincere. But they were 
wholly unfit to hold the scales of justice. They had no familiarity with rules 
of law or procedural due process. It is inconceivable that in 1692 such pro- 
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ceedings could have been conducted in Massachusetts had there been in existence 
a bar educated in the rudiments of law. The conscience of the community soon 
caught up with this judicial extravagance. In 1693 the Superior Court of 
Judicature, which superseded the Special Court of Oyer and Terminer, had a 
record mostly of acquittals. And all of the persons convicted before it were 
pardoned. But the records of the witch trials left ugly scars not soon forgotten. 

We have today no exact parallel of the treason trial of Raleigh, no exact 
counterpart of the witch trials of the Massachusetts colony. But we have trials 
and investigations which perpetuate some of the evils of Raleigh’s trial and of 
the witch trials. We have practices and procedures that impinge heavily 
on the liberties of the citizens. We deprive men of jobs and destroy their 
reputations with practices as callous as those involved in the trial of Sir Walter 
Raleigh; and we traffic in hysteria almost as acute as the atmosphere surround- 
ing the witch trials. Who is there who does not cherish his reputation, his 
professional stature, his honor as much as life itself? What greater inroad 
on liberty can there be than an official condemnation of a man without due 
process? There are three aspects of this problem: 

First. During the 14 years I have sat on the Supreme Court I have seen many 
records of criminal trials. During that time it has seemed to me that the quality 
of prosecutors has markedly declined. I speak only in terms of the average, 
realizing full well that many prosecutors have adhered faithfully to our finest 
traditions. But in some cases it seemed that the prosecutors were resorting to 
modern witchcraft, confusing the “internal and external aspects of the Com- 
munist threat”—to use the recent words of Ambassador George BF. Kennan—in 
an effort to get the specter into the jury room. Sometimes they almost seemed to 
emulate the example of Coke in Raleigh’s trial. Sometimes they treated the 
courtroom not as a place of dignity, detached from the community, but as a place 
to unleash the fury of public passion. And in that project the press has played a 
part. It has pumped into the jury room hearsay, confessions, theories, and influ- 
ence which if done in the courtroom would result in mistrials. Yet district judges 
I know feel that the effect on the end product of the proceedings was probably as 
fatal as if they themselves had sanctioned the barrage of propaganda and allowed 
it to infect the trials. 

Second. We have built in this country a vast network of wiretappers and eaves- 
droppers. In New York City alone there were in 1952 at least 58,000 permits 
issued to tap wires, a practice which in sturdier days a great Olympian, Mr. Jus- 
tice Holmes, condemned as “dirty business.” By 1949 the New York Times re- 
ported that so many wires were being tapped that officials hardly dared speak 
a confidence over the telephone. 

Third. We allow important charges to be proved against a person in administra- 
tive proceedings on the testimony of witnesses whose identity and, therefore, 
whose prejudices are never known to the Government or to the accused. Some of 
these cases involve proceedings against persons deemed “subversive” or poor se- 
curity risks and therefore not eligible for employment with the Government. 
Others implicate outsiders who must face the rigors of administrative hearings 
in order to have their rights or status determined. These, too, are denied knowl- 
edge of the identity of the persons who accuse them. 

As a result the cloak of anonymity is thrown over a growing underground of 
informers. As that secrecy mounts, the reliability of the informatoin obtained 
must necessarily decline. One who is not put to the test of an oath, one who need 
not face his victim with the charge, one who need not suffer the torment of cross- 
examination can become quick and reckless with his whispered accusations. The 
consequences are not only disastrous to the individual; they reflect upon the 
tribunals which administer the system, just as Raleigh’s trial reflected on the 
prosecutor and the judges. 

Necessity is advanced as the reason for this practice—that there would be no 
informers if their identity were disclosed, that if facts are to be discovered, the 
sources of the information must be protected. That is always the justification of 
the police. It was the time-honored excuse of monarchs. That was the philosophy 
of Justice Warburton in Raleigh’s trial: ‘for so many horse stealers may escape, 
if they may not.be condemned without witnesses.” That, I submit, is a philosophy 
repellent to our traditions. I know that the current of decisions in the State and 
Federal courts is opposed to the position I take. But I speak, I think, the con- 
science of the law when I say the practice should be condemned. 

Today fear eats away at the hearts of men, until even old neighbors suspect 
one another. Alarms are sounded, anxieties are traded upon until a community 
does not know what to believe or whom to trust. There is, of course, a real basis 
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for a feeling of insecurity in the world today. A sense of uneasiness pervades 
every European country, every Asian village I have visited. And that inse- 
curity is present in this country, too. The threat to the independence of nations 
as the result of Soviet imperialism is real and imminent. But responsible people 
in dealing with our domestic problems do not trade on that fear. They realize 
that the greatest peril to a people would come should the administrative agencies, 
the bureaucrats, the courts, the judges, and the procedure under which govern- 
ment operates ever become mere creatures of the popular will. Then hysteria 
and passion take over. 

Those trained in the law know that we need not give up due process of law 
in order to save ourselves from internal dangers, any more than we need submit 
prisoners to the rack or to other forms of torture in order to solve crimes. We 
have the means and the ability to protect ourselves by fair standards of pro- 
cedure. There is despair only when we turn to totalitarian techniques to defeat 
totalitarian forces. 

Institutions do not arise, full grown. They are built gradually through the 
practices and attitudes of men. The evolution of the House of Commons in 
England is the product of a long succession of claims against the King, some 
acquired tentatively, then rejected, only to be reacquired. Eventually, the way 
of doing things by and before the House of Commons acquired the force of law. 
A long series of incidents and expedients in a frequently recurring pattern over 
a period of eight centuries resulted in a permanent institution. 

Administrative law and practice, the manner of criminal and civil trials, the 
jury system, the conduct of prosecutors, the relation of the press to trials, the 
decorum, of the judges, and the atmosphere of the courtrooms—these too are 
products of experience. Our finest legal traditions are indeed the product of the 
rejection of practices giving rise to abuse and the repetition of procedures found 
to be congenial with justice. Those of us who are custodians of the law, sworn 
to uphold constitutional traditions in our daily work, have a special responsi- 
bility. We have the duty to see to it that the recurring episodes and expedients 
by which dominant influences exploit mistrust and intolerance do not become the 
acce; ted pattern. 

The press will commonly reflect (or even try to create) the view that the end 
justifies the means. Those of us dedicated to the law must stand before those 
gales. Calm, dispassionate, and disinterested judgment is, of course, the first 
requirement. But this can be had only in an atmosphere of decorum and under 
rules of procedure that keep every trace of the mob from the courtroom and 
reflect an innate respect for the rights of man. As Mr. Justice Brandeis once 
wrote “insistence upon procedural regularity” has been a powerful influence in 
the development of our liberty. 

The eclipse of Spanish learning and literature after the 16th century was 
doubtless due to the Inquisition and the vast schemes of censorship that followed 
in its wake. America does not stand in risk of any such eclipse. But we do need 
desperately to become associated, the world around, with ideas of freedom if we 
are to win the battle for men’s hearts. 

America, seen from abroad, seems alarmed, confused, and intolerant. The 
reasons are manifold. One important cause is a growing tendency in the interests 
of security to take short cuts, to disregard the rights of the individual, to 
sponsor the cause of intolerance, and to adopt more and more the tactics of the 
world forces we oppose. These practices and attitudes may go unnoticed here; 
but they make headlines in Asia. They are a powerful Voice of America, more 
powerful indeed than any program we can produce for radio broadcast. They 
have helped lose for America the commanding position of moral leadership which 
we had at the end of World War IT. 

Last year I visited Burma, torn by civil war for the last 5 years. For 3 years 
beginning in 1948 (when Burma received her independence) the Communists 
actually held nearly half of the provinces and administered the provincial gov- 
ernments. That condition has greatly changed; and the central government is 
now in control of most of the nation. I visited courts and talked with lawyers 
and judges both north and south. The writ of habeas corpus was flourishing 
and respected. Trials were conducted with dignity and decorum. ‘A much higher 
standard governs the admission of confession in criminal trials in Burma than 
in any court in the United States. 

I saw Malaya under siege. Up in central Malaya at Ipoh, the capital of 
Perak, I saw criminal trials. The accused were desperate guerillas dedicated 
to the Communist cause. Yet the court assigned each one a lawyer for his 
defense. The bar of Ipoh—some 30 in number—was doing valiant work. Law- 
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yers were assigned in rotation; and their defenses did credit to the highest 
traditions of the bar. The courtrooms at Ipoh were quiet, majestic places, ruled 
over by. stern but fair-minded judges. This was in the heart of jungleland 
where armed Communists worked night and day in guerrilla warfare to destroy 
the government. But there was no hysteria, no atmosphere of passion, no 
photégraphers, no pressure of the press demanding convictions. And the prose- 
cutor was a quiet, fearless man of dignity. 

Those experiences brought, of course, a swelling pride in my heart at the 
glories of due process transplanted by the British in Asia. But what I saw has 
greater significance. Burma is winning her battle for Burmese hearts and minds 
and Malaya is turning the tide against communism by the use of more than 
military tactics. Due process, as well as bullets, helps win those wars against 
communism. 

A procedure that respects the dignity and worth of the individual and that 
gives him full justice in his relations with his government commands men’s 
loyalties even against the Communist forces that masquerade behind slogans of 
brotherhood and equality. Respect for that procedure in this country will help 
keep us true to the ideals of freedom and tolerance which up to the end of 
World War II made America foremost in the hearts of people the world over. 

That is the crusade I commend to the bar. The stakes are important, for the 
freedoms that are involved in the present world conflict are in final analysis 
mostly summed up in the concept of due process as we have come to know it. 

The Cuairman. Upon receipt of that communication, I instructed 
counsel to communicate with the gentleman mentioned—namely, Mr. 
Davis—requesting that he appear ‘before our committee, and elucidate 
the source of the figures that he related to Justice Douglas. 

I take it, Mr. Foley, that you have already communicated with Mr. 
Davis. 

Mr. Forry. It is being done this morning, Mr. Chairman. 

The Cuarman. On tomorrow the committee will hear from two 
representatives of the New York City Anti-Crime Committee, Mr. 
John O'Mara, director, and Mr. William J. Keating, its former coun- 
sel. 

The Chair wishes to announce that a week from today, at 10 a. m., 
Mr. Bernard Spindel of New York City will again appear before the 
-ubcommittee for the purpose of conducting the various techniques 
involved in wiretapping. 

We will now hear from a representative of the American Federation 
of Labor, Mr. Andrew Biemiller, who was formerly a Member of this 
House and as such rendered distinguished services and earned the 
respect and warmed the hearts of all of us. 

We will be very happy to hear from you, Mr. Biemiller. 


STATEMENT OF ANDREW J. BIEMILLER, MEMBER, NATIONAL 
LEGISLATIVE COMMITTEE, AMERICAN FEDERATION OF LABOR 


Mr. Bremitier. For the record, my name is Andrew J. Biemiller. 
I am a member of the national legislative committee of the American 
Federation of Labor and appear on behalf of that organization. My 
office is located in the A. F. of L. Building, 901 Massachusetts Avenue 
NW., Washington, D. C. 

We: appreciate very much, Mr. Chairman, the opportunity to appear 
before the subcommittee and present our views on the very important 
subject of wiretapping and comment on the bills before you. We wish 
to commend you, Mr. Chairman, for conducting these hearings on 
what we agree with you is a most important problem confronting the 
American people. 
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We believe the time has long since passed for Congress to formulate 
a national policy on wiretapping. The present uncertainty which 
surrounds this issue has become intolerable. 

Information available to the public on wiretapping is very scanty. 
It is almost impossible to determine the extent of this practice, under 
what circumstances it takes place, or the uses to which the tapped 
information is put. However, it seems clear that at the present 
time, wiretapping is an established current practice of Federal, State, 
and local law-enforcement Officials. In addition, it appears that 
an indefinite but possibly large number of private individuals, detec- 
tive agencies, and other nongovernmental groups also engage in this 
practice. 

The legal status of all this wiretapping activity is clouded in a sea 
of confusion. Although wiretapping is prohibited under the Federal 
Communications Act, no one knows exactly what types of wiretapping 
are legal or illegal. No one knows whether the results of any of this 
wiretapping can be introduced as legal evidence in the courts. 

During the past few months, the situation has become even more 
serious. The recent disclosures of wiretapping in New York City, 
for example, which are still mystifying to the general public, are but 
one indication that wiretapping has become a far more prevalent 
practice than is generally realized. 

The present confusion, satisfies no one. Law enforcement officials 
are uncertain as to their authority in making wiretaps. No clearcut 
rules or policies have been established to guide members of the judi- 
ciary who have to decide whether evidence obtained as a result of 
wiretapping is admissible in court. 

Above all, the rights of all Americas, the individual’s right to pri- 
racy, and the protection afforded by the fourth amendment against 
unreasonable searches and seizures, have been flagrantly violated by 
this widespread use of wiretapping. 

The American Federation of Labor is familiar with the recent leg- 
islative history regarding wiretapping. In the last session of Con- 
gress we opposed the almost unlimited grant of authority which the 
Attorney General wished the Congress to delegate to him to decide 
the circumstances under which wiretapping could be legally prac- 
ticed. We were glad to see that the House of Representatives agreed 
with this reasoning and made substantial changes in the bill sub- 
mitted by the Department of Justice. 

When this bill was before the Senate Judiciary Committee, we 
testified in detail to make clear our position. At that time we felt 
that the bill that most nearly met our requirements was S. 3229, in- 
troduced by Senator McCarran. However, because the Senate took 
no action on this legislation, the legislative situation today is exactly 
the same as it was a year ago. 

We have examined the five bills H. R. 762, H. R. 867, H. R. 4513, 
H. R. 4728, and H. R. 5096 that have been introduced in the House 
on this subject. We do not find that any of these meet the basic point 
of view of the A. F. of L. We, therefore, urge this subcommittee to 
draft a new bill which would embody the following principles: 

1. Congress should outlaw all wiretapping except in cases involving 
the national security. We believe that the act of wiretapping, ex- 
cept to protect the national security, should be made a crime and that 
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specific penalties for the commission of this crime should be estab- 
lished. We believe that the language in the first part of H. R. 4513, 
similar to the language in Senator McCarran’s bill of last year, car- 
ries out this purpose. 

. Wiretapping should be permitted only in cases involving the 
wala security and only after a Federal judge has given a specific 
grant of authority to a Federal law-enforcement agent. We believe 
that any order authorizing wiretapping shall specify the persons 
whose communications may be intercepted, the purpose, and the iden- 
tity of the individual authorized to make such interception. The 
order shall be effective for only 6 months but may be renewed by the 
court. Such interception may be made only by a duly appointed in- 
vestigative officer of a department or agency of the United States 
designated by the Attorney General. 

3. Information obtained as a result of present or past wiretapping 
should not be admissible as evidence in court. We are, therefore, op- 
posed to provisions in H. R. 762, H. R. 867, and H. R. 5096 which 
would allow tapped evidence in court cases. We believe that this 
would constitute a prime example of ex post facto legislation and 
highly dangerous. 

If this committee would recommend a bill including these three 
principles, we believe that it would be rendering a great § service to all 
the Amerean people. It would be setting forth a policy that would 
protect the individual citizen’s right to privacy and at the same time 
set forth an orderly procedure under which this practice of wiretap- 
ping could be utilized to protect the security of the United States. 

The Cuarrman. Your view, then, with reference to authorized wire- 
tapping would be that the wiretap ‘could not be had unless there was, 
as a condition precedent, the obtaining of a court order; am I correct ? 

Mr. Bremiier. That is correct, sir. 

The Cuarrman. Do you think that would offer inconvenience to the 
law enforcement authorities ? 

Mr. Bremicier. In most instances that we could visualize. 

The CuarrmMan. I beg pardon? 

Mr. Bremincer. Not in most instances that we could visualize. 
Mainly it is a matter—I mean these cases are matters involving poten- 
tial espionage or a potential violation of the Atomic Energy Act or 
something of that nature. 

The Cuarrman. Even if there was inconvenience, that should yield 
to the paramount right of the citizen, guaranteeing against the inva- 
sion of privacy. 

We have district courts all over the country, have we not, and district 
judges are acceptable ? 

Mr. Breminier. What you say is quite so, Mr. Chairman. 

The Cuarrman. If we had to centralize the authority to permit wire- 
taps in Washington, then the individual or law enforcement office 
would have to make arrangements to get clearance in Washington. 
That certainly would be inconvenient; would it not ? 

Mr. Bremitier. That would seem to us to be a very inconvenient 
procedure. 

The Cuarrman. Do you think there would be any shopping around 
for judges who might be favorable to granting orders ? 

Mr. Bremrier. Theoretic: ally, that is always a possibility. I can’t 
believe it would happen on any serious basis. 
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The Cuarrman. I notice, very significantly, that your third criterion 
is: 


Information obtained as a result of present or past wiretapping should not be 


admissible as evidence in the court. 

Now, the Attorney General makes a great deal of the fact that he 
wants to be permitted to use the results of past wiretapping, and 
mentions only the Coplon case. Will you expand on that a bit ¢ 

Mr. Bremitirr. We are convinced that a very bad —— would 
be created if we were to legalize, ex post facto, the use of wiretapping 
evidence heretofore obtained. 

Now, it may be true that there is a case or two around, indicating 
such evidence should be used but it seems to us this would be in clear 
violation of constitutional rights that are guaranteed to citizens. We 
have always opposed ex post facto legislation as a very dangerous pro- 

cedure. We can go back to the 17th centur y in that respect. It is one 
of the clear issued rights that we have established in our Anglo-Saxon 
jurisprudence, so that we do not have to be constantly faced with the 
theory that you can create legislation legalizing or making a crime out 
of something that prev iously’ was not. 

The Cuamman. Even though Judith Coplon may be as guilty as 
sin, her case should not be used as a basis for permitting past wiretaps 
and the results thereof to be admissible in evidence / 

Mr. Bremitier. We don’t think any one case should be used in a pro- 
cedure which could conceivably endanger many other citizens who 
thought they were within the law. 

The Cruamman. You realize your statement, now, is going to be 
broadcast by some of the wildest segments of our fourth estate, the 
press. You are aware of that; are you not? 

Mr. Bremiier. I think the press knows what they are doing. I 
think the press is also well aware of the fact that no organization of 
the United States has more consistently fought against the Commu- 
nist conspiracy in this country and has fought harder to preserve the 
integrity of the United States. And I point out, again, that we are 
arguing this purely on the grounds that we think there is a serious con- 
stitutional problem involved. 

The Cuarrman. I am very glad to hear you say that and I am sure 
we all agree that the American Federation of Labor has been most 
vigilant in its hostility to communism and all its works, and just 
because we have a flagrant Communist case, like the Coplon case, is 
no reason why any officer should say that in order to retry and convict 
and be successful in that prosecution, we should be permitted to use 
past wiretaps, and use that as a fulcrum to allow all wiretaps of the 
past. 

Mr. Bremitier. May I add, also, Mr. Chairman, a point of which I 
am sure you are aware, that last year, during the 83d Congress, the 
second session, in hearings before the Senate committee, we took 
exactly the same position in support of the McCarran bill, and Sena- 
tor McCarran likewise was opposed to admitting any previous evi- 
dence obtained by wiretapping. 

The CuarrMman. Do you think also that the apparatus that could be 
used for purposes of wiretapping should be ntl illegal if possessed 
by anyone? 

Mr. Bremitier. Unauthorized possession, of course, you refer to/ 

The CuHairman. Unauthorized possession. 
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Mr. Breminier. It would be a very effective way of putting a stop 
on wiretapping and it would be in line, of course, with other laws. 

The CHarrmMan. From what we have heard thus far, we under- 
stand many of these gadgets are sold separately and can be put to- 
gether by an individual. Would you make the putting together of 
those gadgets, or apparati, illegal per se? 

I presume I am speaking for the members of the committee when I 
say we are groping for a solution here. 

Mr. Bremituer. It is a matter upon which you must obtain the best 
expert opinion and obviously the experts in the electronics and allied 
fields are the ones who would be able to give you much better infor- 
mation than we can. I am obviously reflecting a citizen attitude on 
what we consider to be an evil, and one that we want stamped out. 

The Cuarrman. There is another vexatious question. For exam- 
ple, in my State of New York, they permit wiretapping upon procur- 
ing a court order, for the purpose of discovering and tracking down 
all crimes. The wiretap need not be limited to that which we call 
national security. They can run down matters of crimes of prostitu- 
tion, crimes of bookmaking, the crimes of burglary, robbery, and all 
crimes. 

Now, suppose we pass a Federal statute limiting wiretapping after 
a court order to crimes involved in sabotage, espionage, Atomic Energy 
Act violations, treason and so forth—that is, matters of national 
security. Would you take it that the Federal statute would super- 
sede the State statute and make wiretapping, unless a Federal court 
order was obtained, illegal. 

Mr. BremiLier. That is certainly the intent of our testimony. 

The Cuarrman. In other words, you would make the Federal 
statute paramount? 

Mr. Bremiuier. Correct. 

The Cuarrman. And it would override and supersede all State 
statutes ? 

Mr. Breminier. That is correct. 

The CHarrMan. You have been a Member of the House, and a 
distinguished Member, and one with practical knowledge of the op- 
erations of the House and Senate. Do you think we could be suc- 
cessful in getting through such a provision which would involve the 
paramountcy of the Federal statute and the overriding of the State 
statutes, appertaining wiretapping? 

Mr. Bremitier. From the standpoint of legislative procedure, com- 
parable situations have existed in which the paramount characters 
of Federal law has prevailed. I am not fully cognizant of the cur- 
rent trends in the House and Senate, but it would not seem to me 
to be an insur mountable objection. If the basic concept is agreed 
to—to wit, that there is a potential and very dangerous invasion of 
individual rights, however well-meaning a wiretap is, let us say, the 
case of robbery might have been intended—then I think you ‘could 
make the Federal law prevail and restrict wiretapping, as we think 
it should be and as you, I gather, agree, to cases of national security. 

After all, I am sure this committee is even more aware than we 
are of the danger that develops when you put a tap on a wire. You 
are listening in to everybody’s conversation on every subject under 
the sun, and we regard. this very frankly as a tremendous invasion 
of private rights. 
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There are many times, for instance, as you know, that a tap may 
be put upon a public pay station, because a suspected robber has 
been using that particular pay station. 

You wind up hearing the conversations of a hundred or two hun- 
dred people in the course of a day. This seems to us to be an unwar- 
ranted invasion of private rights to accomplish something that we 
believe the normal processes of law enforcement should be able to 
accomplish. 

The CHarrmMan. You feel, then, that the so-called States rights 
should be yielded to the overpowering right of the invasion of the 
citizens’ privacy ¢ 

Mr. Bremitier. Right. 

The CHatrrMaNn. There are quite a number of States that have laws 
applicable to wiretapping and those State laws would be more or 
less nullified, because most wiretaps are interstate in character, or 
they have a tendency to be interstate in character. 

Mr. Breminver. Yes. 

Mr. Scorr. Mr. Biemiller, it is a great pleasure to have a chance 
to talk to you again as an old colleague : and teammate on the Inter- 
state and Foreign Commerce C ommittee. 

I have had some personal experience over the years with intrastate 
wiretapping and I wanted to go into that with you, with the chair- 
man’s ag peony 

When I was assistant district attorney in Philadelphia, the Nar- 
done case, I think it was, ruled out interstate wiretapping evidence. 
There was a very extensive ring, I think, involving car thefts or 
something like that; in which intrastate wiretapping figured. Be- 
cause of our doubts on the subject and the doubt in the Pennsylvania 
State laws as they stood at that time, we were unable to secure the 
introduction of the intrastate wiretapping evidence—this is some 
15 years ago. But, very recently, within the last 6 months, = 
Supreme Court of Pennsylvania has upheld the legality of intr: 
state wiretapping within Peunsylvania, as not within the jur tadidtion 
of the Federal Government. 

This is entirely apart from the general question. My concern here 
is whether or not any law could be drafted without danger of losing 
the beneficial effects of the other parts of the law, which could forbid 
the right of any State to make any laws pertaining to any matters 
within that State which are not covered by the Federal Constitution 
or the Supreme Court decision. 

The Supreme Court of Pennsylvania having already said that it 
retains jurisdiction over intrastate wiretapping, I don’t quite see how 
the Federal Government, by legislation, could supersede, except in 
those areas where the Federal Government has j jurisdiction. 

If you take a car theft that occurs within the boundaries of a county, 
in Phil: adelphia, no one is involved except that area. I am not going 
into the virtues of wiretapping. I think the Philadelphia bar was 
equally divided in that case. However, I don’t believe a Federal 
statute could forbid a wiretapping by the Philadelphia police force 
in a car theft case where all of the elements of the crime took place 
within the county. 

I certainly agree with you that wiretapping is a tremendous evil and 
that its use should be closely and carefully safeguarded within the 
Federal jurisdiction. 
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However, I would hate to see a Federal statute fall because of an 
attempt to supersede the State statute if it was otherwise a desirable 
statute. 

Mr. Bremitier. Congressman Scott, I would certainly agree with 
the point you are making, that we, too, would hate to see a statute fall 
for that reason. 

Secondly, the members of this committee who are working as in- 
tently as you all are, and in whom we have great confidence, would 
be in the best position to make final judgment on that matter. 

I would be glad to consult our staff to see if they have any sug- 
gestions in that respect because you will recall 2 years ago we did 
submit a very brief statement from our legal staff and I know that 
they were strong on this position. I will be glad to consult with 
them and see if there is any additional guidance we might be able to 
give the committee. 

The Cuarmman. We certainly would welcome that opinion, and I 
want to vouchsafe my personal view. I am in thorough accord with 
our distinguished Sean from Pennsylvania. I am dubious as to 
whether or not the Federal statute could, under those circumstances, 
override the State statute. But that is in a nebulous state of theory, 
still, and any enlightenment from the American Federation of Labor 
legal staff would be most welcome. Also, I fear we will have great 
difficulty in getting a bill through the House or the Senate, or both, 
which would impinge upon the so-called States rights. Members 
might be loath to vote for a bill which would have in its provisions 
a law that would override the State statute. 

I am afraid you would have great difficulty in getting it through. 
In the interests of getting half a loaf, you might be forced to take 
that position. 

Mr. Bremitier. You may well be correct, Mr. Chairman. As you 
know far better than I, with your long service on this committee, 
which has been reasoning with what is interstate and what is intra- 
state, you can get yourselves into some very unusual situations there, 
as well. 

As Mr. Scott says, there is a clear-cut decision of the Pennsylvania 
Supreme Court. I presume there are other guides. However, you 
‘an also get back to the whole theory of the Federal Communications 
Act, which very clearly, in certain cases of radio, for example, deal- 
ing clearly with intrastate matters, has preempted the field. 

Mr. Scorr. I wanted to say I am pretty much in agreement with 
your first point, as to outlawing all wiretapping except in cases of na-: 
tional security. There was a lot of talk, before, as to the inclusion of 
kidnaping and perhaps that is very desirable, but I believe it should 
be inciuded in a separate act, so that it could stand or fall on the 
floor on its own merits. We should keep this legislation thoroughly 
clear, that it is in the interests of national security. We would not 
be here now if we were not concerned with the national security and 
the prevention of the abuse of wiretapping. We do want to preserve 
it in cases where the security of the Nation may be imperiled. 

As I read your statement, the first part is pretty much what we 
are trying todo. The permitting of wiretapping only after a Federal 
judge has given a specific grant to a Federal law-enforcement agent, 
but the time limit is subject to being considered. 
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This is the line that worries me: 


Any order authorizing wiretapping shall specify the persons whose communi- 
cations may be intercepted. The purpose and identity of individual authorized 
to make such interception. 

The second part may not be too bad but if you were to start wire- 

tapping in a treason case, how would you know who was coming on the 

wire at the other end? In other words, you might have a person sus- 
pected of treason, but treason, and certainly in all cases of conspiracy, 
you would have more than one person involved. The conspiracy to 
commit treason, sedition, and espionage and so forth. 

Now, you have a ring of conspirators. If you seek to tap the wire 
of A, his house may actually be used by B and C ina conspiracy to 
assassinate Abr aham Lincoln. In that case, if word had been received 
in advance of the plot, and your provision applied, you could only 
tap the wire of Mrs. Sutten, or whatever her name was. Then, some 
of these other conspirators in the house who were involved in the 
phone conversation, it would be questionable whether the evidence re- 
garding the plot to assassinate the President, because it did not include 
the names-of all persons whose conversation you were going to tap. 

In other words, you are not only after a conspirator, you are 
after the conspiratorial ring, some members of which may be un- 
known to you. 

What would you think of that? 

Mr. Bremitirr. I think we may be just in a question of semantics 
or poor sentence structure on the part of this testimony. Certainly I 
would agree in the ¢ and it is as good an example 
as any—that it w ould not have been our intention to restrict the use 
of information only to Mrs. X. I think what we are trying to say 
is that we don’t want a fish-expedition order that would permit Funder a 
blanket order an agent to tap 1,000 telephones—to make it ex- 
treme—but we w ould expect that there be some identification of the 
phones involved, without necessarily involving the individuals, per se. 

Mr. Scorr. In other words, the agent or agents who apply, in your 
view, should reveal to the Federal judge the area involved. Such asa 
plot to assassinate the President, or a plot to bomb an American city, 
involving an alleged group of conspirators believed to be headed by 
one John Smith, or something of that sort. 

Mr. Bremtrrer. Some reasonable evidence that they know what the 
area is in which they are operating. 

_ Mr. Scorr. That is not just an attempt to dragnet a whole lot of 
people in that. 

Mr. Bremixer. Precisely. 

The Cuatrman. Also, Mr. Biemiller, you ask for the identity of 
the individual authorized to make the interception. It is usually more 
than an individual. Sometimes it is a crew of six. 

Mr. Breminier. Or individuals. 

The Cuatrman. You are not married to those restrictions, you want 
them to be reasonable so there will be proper protection ? 

Mr. Bremitier. Precisely. We are only making suggestions as to 
the kind of restrictions we think should be placed on the procedure. 

Mr. Scorr. Now, on the third point there that you make: “Infor- 
mation obtained as a result of present or past w iretapping should not 
be admissible as evidence in court.’ 
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Is it your thought there that all such evidence should be excluded, 
or evidence obtained in the future may be used in future cases? [I am 
just not clear on that. 

Mr. Bremitter. I think again you are right that it may be bad 
expression. 

In a colloquy which I had with the chairman a few moments ago 
I pointed out that what we are objecting to is ex post facto use. Cer- 
tainly in terms of future use, that would be the whole intent of the 
act, but not any heretofore gathered. 

Mr. Scorr. In summary, as I understand what you are saying, you 
want fully adequate safeguards. You don’t want the thing so broad 
that it can be opened to abuse, but you recognize, if I understand you 
correctly, that a present gap exists which ought to be closed, in the 
interests of the national security, and only in that interest. 

Mr. Bremitier. That is right. 

Mr. Scorr. Thank you very much. 

The Cuatrman. Thank you very much, Mr. Biemiller, and we will 
expect that statement from your legal department. 

Our next witness is Mr. Irving Ferman, director of the American 
Civil Liberties Union. 


STATEMENT OF IRVING FERMAN, DIRECTOR, AMERICAN CIVIL 
LIBERTIES UNION 


Mr. Ferman. For the record, my name is Irving Ferman. I speak 
in behalf of the American Civil Liberties Union, as director of its 
Washington, D. C., office. The union is a private, nonpartisan organi- 
zation interested in the promotion of the Bill of Rights. It has inter- 
ested itself for over 30 years in the protection of civil liberties of our 
citizens. 

The union has long been strongly opposed to communism and fas- 
cism, and any other form of government that denies the guaranty of 
our Bill of Rights. 

It has recently reenunciated this basic antagonism in the light of 
current conditions. Coupled with its devotion to the maintenance of 
the basic liberty of privacy, the American Civil Liberties Union is cog- 
nizant of the present threat to this basic liberty presented by the exis- 
tence of the Communist conspiracy. 

However, it has been the traditional position, and still remains, of 
the union, that wiretapping should be forbidden, as destructive of 
personal liberties. 

The union agrees with the dissenters in Olmstead v. The United 
States, that the practice of wiretapping by police officials could be 
barred by the fourth amendment to our Constitution. This basic 
amendment establishes two fundamental limitations in the scope of 
investigating authority. | 

The CuatrrMan. Do you mind my interrupting? 

Mr. Ferman. No, Mr. Chairman. 

The Cuairman. If you feel that it is basically a violation of the 
fourth amendment, could we make it permissible under any condi- 
tions ? 

Mr. Ferman. It is my personal view that that was the intent of 
Congress in passing section 605 of the Federal Communications Act. 

The Cuairman. I don’t know that that question was raised, but if it 
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was raised, the Supreme Court rode roughshod over it and implied 
that it was not necessarily an invasion. 

Mr. Ferman. I discuss later some language in Nardone v. The 
United States. 

The Cuarrman. Perhaps I am anticipating you. Go ahead. 

Mr. Ferman. In other words, the Constitution does permit an in- 
vasion if the authority to do so is exercised on the specific warrant 
issued for probable cause and describing the place to be searched, 
and the person or things to be seized. 

The prohibition against general warrants has rich meaning in the 
light of the early American experience. In our colonial history, gen- 
eral warrants—in the form of writs of assistance—were issued author- 
izing officers to enter, in their discretion, suspected places, and search 
for goods. Of this, James Otis, in 1761, said— 
the worst instrument of arbitrary power, the most destructive of English liberty 
and the fundamental principle of law, that ever was found in an English law 
book— 


is this placing of— 
the liberty of every man in the hands of every petty officer. 


The basic question is whether we can limit the direct invasion of 
one’s privacy resulting from tapping wires by the provisions of the 
fourth amendment. 

The police officer before tapping should be limited in this power the 

same way he is limited before searching one’s home. He should be 
given only a warrant that is specific as to ) the names of places, persons, 
and things to be searched and seized. 

I submit that such a specific warrant to an officer who is about to tap 
is almost impossible by the very nature of wiretapping. 

James Lawrence Fly, in testifying for the ACLU before a Senate 
subcommittee on the Judiciary on May 21, 1954, made this point 
forcibly : 

Wiretapping is essentially dragnet in character and it necessarily invades 
the most private relations of the many innocent in the hope of finding one guilty 


person. 
In the tapping of one private phone, the dragnet would involve the privacy of 


all persons using the phone, all persons called, and all calling in to anyone. 

In essence, the very nature of wiretapping is violative of the fourth 
amendment, because any order to tap, in effect, becomes a general war- 
rant. The very dragnet feature of wiretapping makes it impossible to 
prescribe befor ehand the limits of personal invasion. 

Of course, this viewpoint was rejected by the Supreme Court as far 
back as 1928 in the now famous Olmstead case. The court held wire- 
tap evidence was not violative of the fourth amendment. 

The Crarrman. You heard the letter read from Justice Douglas 
this morning where he says he feels it is a violation of the fourth 
amendment ¢ 

Mr. Ferman. Yes, I did, and I feel it is a very significant letter, 
Mr. Chairman. 

In 1934, Congress passed a law—section 605 of the Federal Com- 
munications Act—which prohibited anyone, unless authorized by the 
sender, to intercept a telephone message; and said further that no 
person shall divulge or publish the message or its substance to any 


person. 
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The intent of Congress in passing this statute was considered by 
the Supreme Court in Nardone versus United States when it said: 


Congress may have thought it less important that some offenders should go 
unwhipped of justice than that officers should resort to methods deemed incon- 
sistent with ethical standards and destructive of personal liberty. 

Now I am responding to your question by reading this language: 

The same considerations may well have moved the Congress to adopt section 
605 as evoked the guaranty against practices and procedures violative of privacy, 
embodied in the fourth and fifth amendments of the Constitution. 

However, since 1941, on the authority of a memorandum supplied 
by President Roosevelt, the Government has taken the view that the 
1934 law does not prevent it from tapping if it does not divulge the 
information to anyone outside of Government. My organization dis- 
agrees with this interpretation of section 605. 

The CuatrmMan. Not only that, but the question of divulging. The 
statute says interception, divulging, or publishing may be deemed a 
violation. 

Apparently this Executive order of the President, probably bol- 
stered by an opinion by the then Attorney General, must have implied 
that if the information was passed around from one official of the 
Department of Justice to another official, and then to a 3d official or 
a 4th official, or even a Sth, 6th or 10th official, that was not divulging 
because all those officers were members of one family, as it were, and 
therefore that was not publication. 

I personally cannot see the logic of such a conclusion. 

Mr. Ferman. I agree with the Chairman that the Government’s 
construction of 605 is a most strange construction. 

The CuatrmMan. You can see how far that could go. If an official 
of the Department of Justice could divulge it to a 2d or a 10th or a 
15th official of that department, that 15th or 16th could divulge it to 
an official of the Department of Agriculture, and he to an official of 
the Department of Interior, and then it would be all over Washing- 
ton, overnight. 

Mr. Ferran. I agree, Mr. Chairman. 

My organization disagrees with this interpretation of section 605. 

It feels that wiretapping should be effectively outlawed. With 
this view in mind, we would like to indicate our support for H. R. 4738, 
introduced by Congressman Curtis. 

Congressman Celler’s bill, H. R. 4513, goes far in attempting to 
make of the wiretap order, to be issued by the judiciary, a specific war- 
‘ant. But again we submit that because of the dr agnet quality of 
wiretapping, such an order is impossible to enforce. However, it is 
a well-thought-out proposal worthy of intense study in the event 
Congress passes wiretap legislation. 

We suggest that should Congressmen disagree with our contention 
that all wiretapping should be outlawed and actually legislate permis- 
sive wiretapping that all of the following safeguards be adopted : 

(1) All wiretapping should be prohibited except by Federal offi- 
cials in cases involving treason, sabotage, espionage, and kidnaping, 
or in threats of kidnaping. In the latter type of case, parents’ wires 
should be tapped only with their prior consent. 

The Cuamrman. You include kidnaping. Why? 

Mr. Ferman. My own personal belief is this: One of the factors I 
would consider in looking favorably on a permissive wiretapping bill, 
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is the fact that I would like to have included those crimes in which the 
ordinary methods of crime detection are ineffective. That is, one of 
the tests for determining where we should use wiretapping, should be 
the comparative ineffectiveness of the ordinary methods of crime de- 
tection, as opposed to the gravity of the crime. 

If we have methods of crime detection which are effective in dealing 
with the gravest crimes—and it seems to me that we need not use 
or condone wiretapping, but of all the crimes that come to mind, I 
think that kidnaping presents one crime in which the ordinary 
methods of crime detection are comparatively ineffective. 

The Cuairman. Why? 

Mr. Ferman. For one thing, the period between the abduction and 
the capture of the criminal, which involves the safety of the child, 
is a comparatively short one. The child’s or the kidnapee’s life is 
endangered. The ordinary methods of crime detection may not be 
as available during the short time as they are in espionage, for in- 
stance, where surveillance as a crime detection is ordinarily more 
effective. 

Another factor in the kidnaping crime, in addition to those I just 
mentioned, is the fact that telephone is used very, very often in com- 
municating with those close to the kidnaped. 

The Cuarrman. I am also told that the telephone is used for fake 
appeals or demands for extortion. Those fake and spurious and 
bogus demands concerning extortion are indulged in by those who are 
not even the kidnapers. I am told that that always accompanies the 
kidnapers. 

Mr. Ferman. I do not want to be in the position of being an advo- 
cate for wiretapping in any situation. 

The Cuarrman. What do you think of the suggestion of the gentle- 
man from Pennsylvania, Mr. Scott, that if we are going to permit 
sy te in kidnaping, then it might be considered in a separate 

l . 

Mr. Ferman. I consider it a very interesting suggestion. I have 
never thought of it before. I have no final judgment on it, but it 
strikes me favorably. 

The Cuatrman. Of course, when we get into the position where we 
ure going to be affected by the gravity of the crimes, there are other 
heinous crimes that might induce people to embrace those particular 
crimes in the categories of crimes where wiretapping shall be per- 
mitted. 

Mr. Ferman. It seems to me that in the polemics in this field, and 
the disputation, not enough attention has been paid to comparing meth- 
ods of crime detection—the comparative effectiveness of methods of 
crime detection, and relating it to these various crimes. We assume 
that because sabotage, espionage, and treason are heinous crimes, that 
therefore we should have wiretapping. It seems to me introduced in 
that analysis should be a consideration of the comparative effectiveness 
of other methods of crime detection. 

(2) The authority to grant permission for wiretapping should be 
vested in one Federal judge assigned by Justices of the Supreme Court 
for 10-year periods for each district. 

The Cuatrman. What do you mean by that: 


The authority to grant permission for wiretapping should be vested in one 
Federal judge assigned by Justices of the Supreme Court. 
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Do you mean one judge throughout the country ? 

Mr. Ferman. One judge in each district, Mr. Chairman. 

Mr. Rocers. You don’t mean that the judge should have 10 years’ 
service on the bench ? 

Mr. Ferman. I mean his term of office, so to speak, should be for 
10 years. 

Mr. Rogers. You mean the Justice of the Supreme Court must have 
been on there for a period of 10 years in order to make this assignment, 
or that the Justice of the Supreme Court would make an assignment 
for a 10-year period to a judge of a district? 

Mr. Ferman. I mean the latter, Mr. Congressman. 

Mr. Rogers. What is the significance of a 10- year period ? 

Mr. Ferman. The 10-year period, of course, is an arbitrary period. 

What we have in mind, the rational underlying this proposal is the 
fact that we would like to see one Federal judge in each district be 
given the authority to issue wiretap orders, for this reason. 

Mr. Rogers. That would really be ineffectual in the districts that 
only have one judge. 

Mr. Ferman. He would be a judge, naturally, yes. 

Mr. Rocers. Would you suggest that the Justice of the Supr eme 
: ‘ourt in making the 10-year assignment—as you know, each of the 

lustices of the Supreme Court are given a supervisory power over each 
c circuit. 

Mr. Ferman. Yes, sir. My thought would be that particular Jus- 
tice of the Supreme Court. 

I think the rational underlying this proposal, Mr. Chairman, I sug- 
gest, is the fact that if we designate one particular Federal judge to 
administer the issuance of wiretap orders, it would go a long way in 
protecting, for one thing, the privacy of those orders. In the mechan- 
ical issuance of those orders, it would be easier to keep the orders at one 
central place locked and under careful protection, than if we would 
permit various degrees of a particular district to issue orders. 

(3) Only the Attorney General should be allowed to apply directly 
to the court for permission to tap a wire. Requests for permission 
would be channeled through him. 

Mr. Scorr. May I interrupt to ask a question on the previous point. 

It seems to me 1f the Federal judge so designated would be unavail- 
able, it might bring a halt to all the proceedings in that entire district. 
What would you contemplate there, to go over into the next district? 

Mr. Ferman. I would submit this to you, Mr. Scott. Usually police 
officials are cognizant beforehand of the desire to have a wiretap order. 
It doesn’t happen suddenly. It takes time to determine whether you 
need a wiretap order, which wires can be effectively tapped, and so on. 
So that the need for having several judges on tap, so to speak, to issue 
wiretap orders, isn’t as great as suggested. 

However, I do agree with you, Mr. Scott, there is a point. I suppose 
that the Federal judge appointed for a 10-year period could deputize 
another judge in his absence. I suppose that would be the way to 
handle it. 

I would hesitate to suggest a proposal which would require of the 
police officials that they go to another district, because I would like 
see the wiretap orders, if issued, centrally located in one particular 
place. 
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Mr. Scorr. In practice, the designation of this provision would 
be made by the Chief Justice, or given to the Supreme Court—the 
Chief Justice would be the man to say, “I designate so and so.” 

If in the future you had a Chief Justice of a strong, ideological 
cast of mind, way over to the right or way over to the left, by giving 
this power to one man, you permit him to control all the wiretapping 
in the country, its use or nonuse, by the judges whom he designates 
in the various districts. 

It is a little strange to imagine a Chief Justice of that caliber, of 
course. 

Mr. Ferman. We still have a government by law. On balance, I 
would rather have a law such as that, with such administration of the 
issuance—understand, I do not contemplate recommending that in 
this particular safeguard the Chief Justice make the selection. I con- 
template each Justice in charge of a circuit make the designation. 

But on balance, such a power in the Supreme Court, of course, is 
subject to abuse, but on balance, I would rather have it that way. 

The CHatrman. What do you mean, “and district judge”? What 
is wrong with that? 

Mr. Ferman. I would like to see in the administration of wiretap 
orders in each district that they be centrally located, centrally filed, and 
centrally supervised. 

Tf you have one judge issuing them, I think that you have a better 
administration, a more effective administration in terms of privacy, 
in terms of safekeeping of these wiretap orders. 

The Cuamman. If there are a number of judges in a district. like 
the southern district of New York, regulations by the chief district 
judge shall determine who shall issue the orders. That judge could 
rotate from month to month. You can’t circumscribe these orders to 
the degree that you would almost nullify them. If you do want some 
wiretapping for some purposes, you have to take what we might call 
calculated risks. 

Mr. Ferman. I appreciate that. 

We are proposing this safeguard with this in mind—TI would like 
to spell it out a little bit more: In a district like New York where you 
have a good number of Federal judges, all of the individual Federal 
judges, if they were empowered to issue wiretap orders, I think it 
would be much more difficult to maintain privacy of those orders and 
maintain the secrecy of those orders, although I have complete con- 
fidence in our Federal judiciary. However, there are just more people 
involved and you run a greater risk. 

I submit if one judge was empowered to issue wiretap orders in a 
district like New York and possibly deputize this power to another 
Federal judge, I think the interests of secrecy could be better and 
more effectively protected. 

Mr. Rocers. What is your thought about the constitutionality of 
saying to one judge that he can issue an order, and saying to another 
of equal rank that he cannot issue an order? If a Federal judge has 
authority to do so, can we at the same time so circumscribe and point 
out the one? 

Mr. Ferman. That is a very interesting question. This suggestion 
is predicated on the theory that this power is an administrative 
power, and the Supreme Court of the United States, as well as Con- 
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egress, has the right to empower a particular judge, or a judge in a 
particular situation in the district, to administer duties. 

Mr. Rogers. Suppose they came back and said, “Well, now, the 
judicial branch of this government is separate from the other, and 
you have a right to create the judges and give him laws to interpret, 
but you cannot go so far as to say only one of them shall have it when 
there is an equal number of judges in that particular district.” That 
is my thought. 

Mr. Ferman. The safeguard which I contemplate would empower 
the Supreme Court of the United States and the individual Justice 
to make this designation. I would consider this in an administrative 
sense, rather than a judicial sense. 

The CHatrmMan. Proceed, Mr. Ferman. 

Mr. Ferman. (4) A court would not authorize a wiretap except 
upon sworn statement of fact demonstrating a reasonable basis for 
belief of actual, as opposed to potential treason, sabotage, espionage, 
or kidnaping. ° 

(5) An application would include the name of the suspect and the 
subscriber and the number of people who use the line. 

(6) Complete records of all applications and approvals would be 
kept. 

(7) Only recordings, sealed and preserved in a central place, could 
be used in evidence. If they were so employed, all recordings made 
in connection with an investigation would have to be made available 
to the defendant at Government expense. Irrelevant material that 
might injure innocent outsiders could be excised upon agreement 
between Government and defendant. Recordings could be destroyed 
only on court order. 

(8) Taps would be authorized for a maximum of 90 days, with a 
90-day renewal permitted by a judge if he found such action desirable. 

(9) Strict penalties would be provided for any persons who tapped 
wires illegally and each year a Federal grand jury would be convened 
to determine whether the law had been violated. 

(10) The press and public would be informed by monthly and 
annual reports of the number of taps sought for each type of case, 
the number granted, and the number resulting in prosecution or con- 
viction and other pertinent data. 

(11) The present provisions of the law should remain in effect so 
as to prohibit any unauthorized tapping or disclosure of information 
obtained by tapping, whether authorized or unauthorized. 

The idea underlying the adminstration’s request for permissive wire- 
tapping is that wiretapping as a method of crime detection is so far 
superior to other methods, and offers so much more competent legal 
evidence, that it justifies the balancing of interests in favor of further 
invading individual privacy. We feel that the validity of this con- 
tention is highly questionable. 

The CHatrman. Mr. Scott 

Mr. Scorr. With regard to your No. (10) it seems that if wire- 
tapping is to be limited to matters of national security, that the very 
purpose of the Nation’s security—that this provision would contravene 
the very purpose we are trying to obtain, which is the protection of the 
national security. 

If you had to govern the number of wiretaps to those of treason, 
sabotage, or subversion, you would be advising monthly or annually, 
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uppose you had nine wiretaps in a year on espionage cases. Then 
the Russian Government would know that in only nine cases where 
we were trying to find out what they were doing by this method. Then, 
by process of elimination available to them, they would know which 
areas of the country we were wiretapping, and which agents were 
still covered by secrecy. 

Mr. Ferman. I think that is a very excellent point that you make. 

We feel that an informed public, could serve as the best brake to any 
official abuse. We feel that way strongly on the one hand. On the 
other hand we don’t want to see the kind of disclosure that would af- 
fect our national security. A line has to be drawn. I would suggest 
that the line possibly could be drawn safely to protect both interests, 
if we designate some generic term. That is we don’t call it treason and 
sabotage. We might lump the crimes and use some generic term which 
would not hurt us in terms of our security. 

I think on the other hand it would give us the kind of disclosure 
that would develop an informed public opinion in this field. 

Mr. Scorr. Directing your attention to your subparagraph 4, where 
a court would not authorize a wiretap upon sworn statements of 
fact demonstrating a reasonable basis for belief of actual, as opposed 
to potential treason. 

Now, explore that as to what you mean by “actual,” as against 
“potential.” That is, as an example, we know—lI think it is under 
the Constitution, that you have to have two witnesses to support 
treason. Now, would you require the judge to have affidavits of two 
potential witnesses who know of the treasonable act committed by a 
defendant before he would authorize the commitment ? 

Mr. Ferman. No, I wouldn’t expect that, Mr. Congressman. 

Perhaps I could best explain our proposal by setting up something 
of a hypothetical example. Suppose we have a Communist cell, in- 
cluding members who are operating on a rather high level of activity. 
Our police officials might conclude, just on the mere meeting of these 
people in this particular cell, that there might be a potenital risk— 
and I dare say there probably is—of sabotage, or espionage, you see. 

I don’t think a wiretap order should be issued on the basis of an 
application which merely makes those averments. I would expect the 
application to specifically state that they have reason to believe that 
“A” in that Communist cell, and “B” in that Communist cell, have 
been meeting under very strange circumstances, suggesting a possible 
commission of one of these crimes. 

Mr. Rogers. In other words, you wouldn’t go so far as to say that 
the FBI would have to infiltrate into that cell and get one of them 
to make the affidavit before issuing the warrant. 

Mr. Ferman . That is right; I wouldn't. 

I think there is ample judicial experience in this field in view of 
the searches and seizure warrants issued. I think we have the experi- 
ence to deal with this situation adequately. 

Mr. Rogers. You feel, then, the judicial interpretation of the re- 
quirements for warrants of search and seizure would be sufficient and 
apply the same standards as necessary for a warrant of search and 
seizure, as a wiretap? ‘That the same standards should apply? 
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Mr. Ferman. I am not prepared to answer that, directly. My dis- 
position is to have it as nearly the same standard as possible. 

The Cuarrman. Thank you very much. We appreciate your con- 
tribution to the subject. 

We will receive for the record a statement from John J. Gunther, 
legislative representative of the Americans for Democratic Action. 
Because of ifiness he is unable to appear. That statement will be 
received in the record. Has that been received yet? 

Mr. Fotey. It isnot received as yet. It will be up today. 

The Cuatrman. When received, the document will appear in the 


record at this point. 
(The statement referred to is as follows :) 


STATEMENT OF AMERICANS FOR DEMOCRATIC ACTION IN OPPOSITION TO THE LEGAL- 
IZATION OF WIRETAPPING 


ADA is opposed to wiretapping. This position in opposition to wiretapping can 
be stated simply by reference to the statement the ADA adopted as a part of its 
civil liberties platform at its national convention in March 1955: 

“Wiretapping.—We oppose as an intolerable violation of civil liberties the use 
of wiretapping, whether practiced by the Federal Government, by the States, or 
by individuals.” 

To tap wires without permission of the sender is illegal in all respects. Not 
only is the evidence obtained directly or indirectly inadmissible in court, but 
the act of tapping itself is a violation of law. The problem is that the legal pro- 
hibition against wiretapping is not enforced. This prohibition is not enforced 
because agents of our Government are themselves engaged in wiretapping and 
the Justice Department has interpreted the law to permit what the law was 
designed to prohibit. ADA, therefore, suggests that section 605 of the Com- 
munications Act of 1934 (48 Stat. 1103) be amended so as to make it clear 
that the interception, as well as the divulgence, is contrary to law, and that such 
interception be punishable by fine and/or imprisonment. 

ADA is well aware of the dangers to our Nation from espionage, sabtage, and 
treason. However, ADA believes that these crimes can be detected and pre- 
vented and the conspirators apprehended and punished by a vigilant and well- 
administrated government without the abrogation of basic civil liberties. 

The ADA opposes wiretapping after careful reevaluation of the basie civil 
liberties involved and the nature and value of wiretap evidence in the ferreting 
out of our country’s enemies. As has been testified to before this committee by 
others, wiretaps and wiretap evidence do not assure more efficient police work, 
are not reliable, are susceptible of abuse, and would invade the privacy of our 
citizens. In unscrupulous hands they could be instruments of blackmail and 
campaigns of vilification and slander. 

ADA urges this committee to strengthen the Federal prohibition against wire- 
tapping and to make it unmistakably clear to the Justice Department that this 
prohibition is to be enforced against all—including agents of Federal, State, and 
local governments who are now engaged in this dirty business. 


The Cuarrman. The meeting will now adjourn and we will recon- 
vene at 10 o’clock tomorrow morning. 

(Whereupon, at 11:30 a. m., the subcommittee adjourned, to recon- 
vene at 10 a.m., Wednesday, April 27, 1955.) 
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WEDNESDAY, APRIL 27, 1955 


Howser or REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 
SvuscomMitTrer No. 5, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, in room 346, House 
Office Building, at 10:15 a. m., Hon. Emanuel Celler, chairman, 
presiding. ; 

Present: Messrs. Celler, Kenneth Keating, Rodino, Rogers, and 
Fine. 

Also present : Mr. W. R. Foley, general counsel. 

The CHatrMan,. The hearing will be in order. 

We have before us this morning two witnesses from New York, 
Mr. John M. O’Mara, New York City Anti-Crime Committee, Inc., 
and William J. Keating, formerly general counsel of that committee. 

Mr. O'Mara, we will be glad to hear you. Just state your name and 
your residence and affiliations to the stenographer. 

Mr. Keatine. With regard to the last paragraph of Justice Doug- 
las’ letter, it is a rather unsatisfactory statement. He says when 
all the facts are known they will be conservative ones in his opinion. 
That leaves the whole thing up in the air. It seems to me we should 
run this to the ground and get the actual facts on it. 

The CHatrman. Mr. Foley, our counsel, has communicated with 
Mr. Davis, mentioned as the source of the statistics by Justice Douglas, 
and he has not yet responded to a telephone call. I have instructed Mr. 
Foley to send him a telegram to the effect that we require his presence 
before us so that he can substantiate the figures that were given 
originally. 

Mr. Kratine. May he be called tomorrow ? 

_Mr. Forry. If he can be made available tomorrow, he will be; yes, 
sir. 

The CHatrman. All right, Mr. O'Mara. 

Would you care to make a general statement, first, on this important 
matter of wiretapping‘ You might well let us have your general 
views and then we will ask you some questions. 


STATEMENT OF JOHN 0’MARA, DIRECTOR, NEW YORK CITY 
ANTICRIME COMMITTEE 


Mr. O’Mara. As you know I am the executive director of the New 
York City Anticrime Committee. 

For some time, the counsel to the committee, Mr. Keating, and 
myself have been receiving varying types of information as to the 
extent of illegal wiretapping in New York City. 
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As a result of those reports and as a result particularly of the 
newspaper accounts of the probability of the use of illegal taps by 
the late Serge Rubenstein in New York, who was murdered, we de- 
cided that something should be done about airing this whole matter. 

We were aware that, at least as far as New York State was con- 
cerned, that there had been no official investigation into this problem 
for many years. We, for th&t reason, decided late in January to 
bring it to the attention of the State legislature. 

The CuairmMan. The problem of wiretapping ? 

Mr. O’Mara. The problem of wiretapping, with the idea in mind 
that the legislature might want to make an investigation on its own 
for the purpose of, first, establishing the extent to which the court 
order system might be abused, and second, whether or not the present 
law in New York with respect to wiretapping was unrealistic in the 
light of the developments in that field, on the technical side. 

In that connection our counsel, Mr. Keating, went to Albany and 
conferred with some of the leaders. We prepared a technical memo- 
randum for the legislature and out of those conferences there arose 
an agreement that it would be desirable for the legislature to make 
that investigation. 

Practically concurrently with that decision, but not related to it, 
there came to us information about a sizable wiretap operation being 
conducted in New York on the East Side Midtown area, that had 
been raided by the police and phone company ; that a sizable number 
of recording machines and devices had been noted there; that it was 
completely illegal; that no arrests had been made and no charges 
preferred. 

We received this information approximately 5 or 6 days after the 
event and made that information available to the legislature on about 
the 17th of February, which was 6 days after the raid. 

Thereafter, the newspapers received the information from us and 
there has since arisen an intense investigation by the district attorney 
of New York County. The Legislature of the State of New York 
has an investigation under way. 

The Cuarrman. For 6 days the matter went unpublicized, is that it? 

Mr. O’Mara. That is right, sir. 

Asa matter of fact, as you may or may not recall, the commissioner 
of police of the city of New York was apparently unaware of the 
whole matter. That conclusion is based on his own statements at the 
first press conference he held after the matter was brought into the 
open. 

Mr. Kenner Keatine. That is, he was unaware of the raid by the 

olice? 

Mr. O’Mara. Yes, sir. 

Mr. Kennetu Keratine. That is what he stated in his press con- 
ference? 

Mr. O’Mara. He didn’t state that, sir, but I think it is a fair con- 
clusion from his lack of acquaintance with the facts when he actual- 
ly had about a half a day in which to prepare for the press con- 
ference. 

Now, on the general subject, it is the feeling of the committee which 
I represent that wiretapping, itself, involves such a possibility of 
invasion of private rights that, even if used by enforcement authori- 
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ties, there should be restrictions and supervision on that use, so 
that no abuse can come from the court-authorized, or any other author- 
ized system. 

Moreover, we believe that as far as the State of New York is con- 
cerned, that the violation of the wiretapping law should be tightened 
up so that it encompasses more things than it does now; that it take 
into consideration some of the technical devices which do not require 
the actual tapping of a wire. 

Neither Mr. Keating nor myself claim to be experts on the techni- 
cal side of wiretapping. Nonetheless, we have had the opportunity 
to talk to a variety of experts, as a result of which we are convinced 
that an experienced and professional wiretapper need not in fact, 
under some circumstances, actually cut in on a telephone wire. We 
will concede that in the majority of instances, direct tapping is used, 
even by the illegal wiretapper. 

Now, I would like to briefly, sir, state what, in my belief, is behind 
the growth of illegal wiretapping, at least in New York City. 

The CHatrMan. Before you go into that, would you care to have 
us interrogate you on some of the things that you have indicated? 
Keep in mind, however, I do not want you to lose your thought. 

Mr. O’Mara. Go right ahead, sir. 

The Cuarrman. The New York City Anticrime Committee, that is 
a private agency, is it not? 

Mr. O’Mara. That is right. It has no official connection whatever. 

The CuarrMan. It is composed of public-spirited citizens who are 
anxious to ferret out and run down crime? 

Mr. O’Mara. Yes, sir. More properly, its objective is to bring to 
the attention of the public the nature, significance, and influence of 
organized crime on the community and by informing the public and 
marshaling public opinion, to prod responsible public officials into 
action in the direction of organized crime. 

I might add, sir, that the matter of wiretapping was a little bit out 
of focus for us, but we felt that since no one else was raising any hue 
and ery in the area of New York City, or New York State, that we 
had some obligation to bring this to the attention of the legislature 
and to the public. 

The CuHarrman. What office do you hold with the committee? 

Mr. O’Mara. I am the executive director. 

The Cuatrman. I might say this, Mr. O’Mara. If there are any 
questions that are addressed to you that you feel you do not wish to 
answer because of any proceedings pending, we will respect your views 
on that. 

Mr. O'Mara. Thank you, sir. 

The CuatrmMan. Do you care to give us a list of the members of the 
committee ? 

Mr. O'Mara. They number approximately 90, sir. 

The CHarrman. Is there any printed document ? 

Mr. O’Mara. I do not have the letterhead of the organization. I 
Z ; ill briefly relate some of the members of the board of directors, if you 

ike. 

The CHarrman. Do that. 

Mr. O’Mara. The chairman of the committee is Spruille Braden. 
The vice chairman is Alec Lewyt. The secretary is Maj. Benjamin 
Namm. The treasurer is Mr. S. Sloan Colt, a amongst the other 
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directors are Mrs. Julius Ochs Adler, Mr. Harold Stern, Mr. William 
Zeckendorf, Maj. Gen. William Donovan, Mr. John W. Hooper, Mr. 
John Adikes, Mr. Thurman Lee, Mr. Wnthrop Smth, Mr. Joseph 
Auer. 

I don’t know whether I have covered all the 19, sir; but I think I am 
rather close to it. 

The CHarrmMan. You said the committee decided they might well 
go into the subject of wiretapping. Would -_ briefly tell us why? 

Mr. O’Mara. First of all, Mr. Keating and I are both lawyers, with 
varying degrees of experience in the field of law enforcement. We 
both had some acquaintance with the fact that wiretapping is carried 
on by enforcement agencies, that sometimes that right is subject to 
abuse. Further, we are well aware, as lawyers, as to the probabilities 
of the violations of civil rights by virtue of wiretapping, especially 
when one considers that in New York State public telephones can be 
tapped on appropriate court authorization. 

We felt on that basis that an official study should be made—and, 
as I sad before, Congressman, no other agency, public or private, in 
New York State had been making any inquiry, or any statements. 

The Cuairman. Here is what am driving at. We have tentativ ely 
come to the conclusion that there has been widespread abuse of the 
right to intercept messages and we want to know whether our con- 
clusion is sound. 

We would like to have your basis for the conclusion to which you 

‘ame, that there is widespr ead use of illegal wiretapping. 

I think you used the word “widespread.” 

We would like to know why you came to that conclusion. 

Mr. O’Mara. First of all, sir, on the strictly illegal side, we were 
receiving information from a variety of sources, as to the fact that 
there was illegal wiretapping of some extensive nature. The sources 
were what I would refer to as “responsible.” 

Further, we were both aware that in New York City, it may not 
be referred to as a custom but it is done a great deal, at least—and I 
am referring to an operation wherein police officers, themselves, tap 
wires without authorization for the, what they believe legitimate, 
purpose of establishing whether certain individuals are justifiably 
suspected of connection with a particular crime or criminal activity. 

The CHarrmMan. You mean police officers do not bother with the 
court order but go right ahead and tap the wires? 

Mr. O’Mara. That is right, sir. 

Mr. Kenneru Kearina. Is that widespread in New York City ? 

Mr. O'Mara. I believe it is, Congressman Keating. 

I will add, sir, on the basis of what they get through this type of a 

fishing expedition, they then go to the appropri: ite authority and 
supply an affidavit that they have received confidential information 
that Mr. J. B. Smith, at such and such an address m: iy be connected 
with the following crime. They do not have to cite their source 
of information. They recite it as either a confidential source, or an 
anonymous source. In fact, the source was an illegal wiretap. 

Mr. Roprno. That is only in cases where they find some evidence 
and believe that they can go before the authorities and ask for a court 
order. In many instances, that it isn’t divulged that they have been 
wiretapping ¢ 
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Mr. O'Mara. It is never divulged, sir. That is my point. They 
refer to it as a confidential or anonymous source when in fact is is a 
wiretap put in without authorization in New York. 

The CHamman. Do you have any actual cases of which you know 
where there have been wiretaps, and then on the basis of the infor- 
mation received in the wiretap, a court order was obtained ? 

Mr. O'Mara. I am aware of some cases, sir, but you mentioned 
earlier there may be some matters that I prefer not to discuss. 

Mr. Kenneru Keating. Would you feel the same about discussing 
them in an executive session / 

Mr. O'Mara. I will explain that. 

Mr. Kennern Kearine. I know brother Keating has gotten into x 
lot of trouble because of failure to divulge certain ‘information. 
Neither one of you need to worry about that here. 

Mr. O’Mara. I realize that. You see, the problem is, in the major- 
ity of cases, our information comes from the men who put them in, 
and they afforded us this information over a period of time when we 
weren't discussing wiretapping. They would mention that in such 
and such a case, “We went in on his wires for a couple of days and 
got enough on the basis of which we could go and get a court order.” 

Mr. Kennetu Kerartine. They talked rather freely about it? 

Mr. O'Mara. Well, to some people, sir. 

These are men who, I will add, I believe are honorable detectives of 
the city of New York and I don’t think I could state in good conscience 
that they would use this information for private gain or for anyone 
else’s private gain. 

Mr. Ropino. Mr. O’Mara, would you answer generally whether or 
not as in the instances of illegal wiretapping at the very hetinulig, 
and then a court order issues, the ultimate result was conviction of the 
persons who were under investigation ? 

Mr. O'Mara. I am sure that convictions have resulted under such 
circumstances. Initially it was illegal, subsequently legal, and on 
the basis of the information obtained when the t tap was legal, a con- 
viction was obtained. Or it may have been that the information was 
of some help. 

Mr. Keating and I have sincere doubts as to whether there are many 
cases in New York wherein convictions actually resulted from legal 
Wiretaps. 

Mr. Roptno. Would you repeat that again, Mr. O’Mara? 

Mr. O’Mara. Mr. Keating and I both ‘have doubts as to whether 
there are many, if any, cases in recent years in New York City, wherein 
wiretap information has resulted in convictions, but I would ask 
that you defer further questions until Mr. Keating comes on, on that, 
because I think he is better qualified. 

The CHarrman. You mentioned Serge Rubenstein as one of the 

‘asons Why you thought the Legislature of tlie State of New York 
shale intervene and investigate. Do you mean there by that his 
Wires were tapped in a w idespr ead way! What is that reference to? 

Mr. O’Mara. No, sir. Statements were published in one or more 
New York papers that a private investigator in New York had 
indicated he had been doing some tapping in behalf of Rubenstein. 
The Cuairman. The other way around. I see. 
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Mr. Kennetn Keatrne. Is it not a fact that much of this illegal 
wiretapping is done by crooks, gangsters, gamblers, and underworld 
characters, as well as the police ? 

Mr. O'Mara. Yes, sir, but of course, a good deal of the illegal wire- 

tapping may be done by unethical private investigators for the benefit 
of businessmen who refer to themselves as ethical. 

The CHatrMan. Let me get that straight. Businessmen who are 
ordinarily ethical are willing to stoop to ‘the use of illegal wiretaps; 
is that it? 

Mr. O’Mara. Yes, sir. 

The CuatrMan. Is that widespread ? 

Mr. O’Mara. I would not feel I could say it is widespread, but I can 
cite to you, Congressman, some of the firms that were tapped from the 
illegal plant on 55th Street in New York. One was the St. Joseph 
Lead C o., one of the largest lead companies in the world, with offices 
in New York. 

Another was E. R. Squibb & Co. 

Mr. Kenneru Keatine. Does your information tell why the lead 
company was being tapped ? 

Mr. O'Mara. No, sir, and the president of that company told me 
he didn’t know why it was being tapped. 

The CuarrmMan. What other concern’s wires were tapped ? 

Mr. O’Mara. Out of that tap there was E. R. Squibb, St. Joseph 
Lead, a publishing company, the name of which I do not recall. 

Mr. Kenneru Keratine. Do any of these people know why they 
were being tapped or do you know ? 

Mr. O'Mara. I don’t know and they claim they don’t know. 

Mr. Kennetu Keatine. Have you any lead as to whether they were 
being tapped as business competitiors, or was the concern, itself, tap- 
ping its own wires to obtain something on an employee ? 

Mr. O’Mara. I doubt very strongly that it is the latter. I think the 
most likely case, Congressman Keating, is that it is some firm or busi- 
ness concern that has something to gain by virtue of tapping one of 
these major corporations. 

The CuarrMan. That is a very serious situation where one competi- 
tor could tap the wires of another, get the secrets or the techniques of 
that competing establishment, and take advantage thereof. 

That is about the size of this? 

Mr. O’Mara. It isa very serious concern but I don’t think, Congress- 
man, in all fairness, it is any more serious than is the tap on any private 
individual. 

The Cuatrman. I didn’t mean to make a comparison at all, except 
that isa part of the gravity of this entire situation. 

Mr. O’Mara. I agree, yes. 

The Cuarrman. Perhaps you could emphasize the need for Congress 
to address itself to this evil and find a remedy. 

Mr. O’Mara. Yes, sir. 

Mr. Kennetu Keratine. On the other hand I am seeking to bring 
out the extent to which these underworld characters use illegal tapping 
und to what extent, if any, our law-enforcement officials must fight fire 
with fire. 

Mr. O’Mara. I would have to state this. First of all, I have no 
doubt that gangsters and, as you refer to them, underworld figures, 
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have relied on wiretapping. I have no present recollection of such an 
instance, but in all fairness, sir, I don’t think that the tapping by 
gangsters is of any great significance. I don’t think it is so used to a 
considerable extent. However, bookmakers have used it. 

Mr. Roptno. They don’t even trust the telephone. 

Mr. O’Mara. I think that isa fair statement, sir. 

The Cuatrman. Now, this fellow, Serge Rubenstein, he was appar- 
ently engaged in wiretapping for reasons best known to himself— 
stock jobbing and what have you, is that correct ? 

Mr. O’Mara. Apparently it is, sir. From what was published in 
the paper, based on an interview with a private investigator who had 
been doing some work for Mr. Rubenstein, both of a wiretapping na- 
ture, and of an eavesdropping nature. 

The CHArrman. How many private detectives are there in New 
York, if you know, who tap wires for compensation ? 

Mr. O’Mara. First of all, sir, of course you realize that in New 
York State a subscriber may authorize the tapping of his own phone 
in order to protect his paramount interests in either his place of busi- 
ness or his household. 

There are many responsible, qualified and ethical private investi- 
gators who do that type of wiretapping and none other. 

On the other hand, there are, I would say, a handful of private 
investigators who will 

The Cuarrman. Why would a merchant want to tap his private tele- 
phone? To determine the infidelity of his spouse, or what ? 

Mr. O’Mara. That was the set of facts in the leading case in New 
York, referred to as the Appelbaum case, sir. A husband apparently 
was concerned about the extra curricular activities of his wife and 
hired a private investigator to put a tap on. On the basis of that tap 
he acquired what he believed was evidence of her infidelity. That 
evidence was used in a court case, it went to the Court of Appeals in 
the State of New York and it was sustained, that the wiretap informa- 
tion was properly admitted into evidence. 

The CHarrMAN. In New York State, even if there is an illegal wire- 
tap, as I understand it, the evidence can be used. 

Mr. O’Mara. That is right. I believe that is true in other States. 

The CHatrman. That is unlike the Federal rule. 

Mr. O’Mara. That is right, sir. 

The Cuarrman. What other kinds of so-called tapping of private 
wires is there ? 

Mr. O’Mara. To go on with your earlier question, there are per- 
haps a half dozen to a dozen private investigators in New York who 
have the reputation of being willing to put in, for a sizable fee, a com- 
pletely illegal wiretap. 

One or two of them have been haled into court for it, and they have 
not been convicted. 

At the present time, the activities of some of those men are the 
subject of the scrutiny of a grand jury in New York County. That 
scrutiny, I might add, was initiated after we broke the wiretap story, 
and as a matter of fact there was no official grand jury action or inter- 
est on the part of the district attorneys with respect to illegal wire- 
tapping prior to that news break. 
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These private investigators who will stoop to illegal tapping are 
able to pull down pretty sizable fees. 

Mr. Roprno. What are some of those sizable fees, would you know? 
Do you know the range ! 

Mr. O'Mara. I have been told that an illegal tap will run as high 
as $150 to $250 a day. It may depend on the difficulties in putting in 
the tap, the difficulties of obtaining a nearby plant from which to 
monitor it, and there are other variables. 

Mr. Roprno. In other words, a wiretap is something that only the 
wealthy can really indulge in? 

Mr. O’Mara. I think you have a point, sir, that a wiretap, at least 
in New York City, is so costly that the average person who suspects 
his wire is tapped, should first ask himself who would profit by tapping 
his wires, because it is an expensive operation. 

Mr. K. Keartnc. Well, none of these people who had their wires 
tapped illegally seem to be able to offer any explanation as to why 
they were tapped. 

Mr. O'Mara. Yes, that is right, but as far as I know, Congressman 
Keating, they have not been asked that question except by the news- 
papers. If the District Attorney has asked them that question, he 
has not revealed their answers. 

I have talked to two who told me that they couldn’t even speculate 
on who would want to tap their wires. They are the only ones to whom 
I have talked directly. 

The CHatrMANn. You say that you discovered, or your committee 
discovered this operation in midtown Slieees’ on February 11. 
Do you care to indicate to us the source of your information, how you 
made that discovery, or would you rather not ? 

Mr. O’Mara. I would not care to identify them, sir, beyond stating 
that they are responsible members of the community whose positions 
would be jeopardized if we were to break the confidence impressed 
upon us by them at the time they made this information available. 

Mr. Kenneru Keatine. Would you be willing to state whether or 
not they were police officers ? 

Mr. O’Mara. I would not be willing to state whether or not they are. 

The CHarrman. I want you to know, of course, this Congress might 
have the right to demand it but we shall not demand it, and we will not 
embarrass you at all. 

I think my committee members agree with me on that. 

Mr. Rocers. Yes. 

Mr. Kearina. Yes. 

Mr. Roprno, Yes. 

The CHatrman. Would you care to tell us a little bit more about 
what was discovered in that raid ? 

Mr. O'Mara. I will limit my explanation, Congressman Celler, with 
your permission, to what the district attorney has so far stated were 
the facts. 

I may disagree with some of his conclusions, but I don’t believe that 
that is important at this point. 

The facts are that at least 2 detectives and 2 special agents of the 
telephone company went into this apartment based on information 
made available to the phone company that there was an illegal opera- 
tion. Supposedly the telephone company had some information as 
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to who had installed these taps. That information identified the 2 
men who had installed them as men who worked for the telephone 
company, and that the tap was actually installed 

The Cuatrman. Had worked ? 

Mr. O’Mara. Were working at the time, and that the tap had been 
installed in the frame, in the telephone exchange, so it wasn’t necessary 
to make a tap in the basement of the apartment house or in any nearby 
location where there was what is known as a bridging area. That the 
tap was actually in the best possible place it could be, right in the main 
exchange of the phone company. 

Mr. Kennetu Kratine. Well, that would mean they would have a 
tap on a great many wires, and many that they wouldn’t be interested 
in, isn’t it? 

Mr. O’Mara. It means that they could have with practically no 
effort tapped on any telephone within an area of 25 blocks. 

The CHarrMan. How many wires could have been tapped ? 

Mr. O’Mara. There were 10 being tapped, as I understand, at the 
time the raid took place, but I have been further told, but do not know 
this to be a fact, that with the setup, they could have been monitoring 
100 wires at a time. 

The CHarrman. At one time? 

Mr. O’Mara., Right. 

The Cuarrman. What was the possibility of the number of wires, or, 
shall we say private homes that could have been entered, figuratively 

Mr. O'Mara. One hundred. 

The Coarrman. At one time ? 

Mr, O'Mara. Yes; but I must add this as a question; did they have 
the physical space for that amount of monitoring equipment in their 
plant ? 

The Cuatrman. They could have tapped a huge cable which con- 
tained, say, 50,000, or some such figure ? 

Mr. O’Mara. I understand there would be approximately 60,000 
telephones in that general area, Potentially they could have tapped 
that many, but not at one time, of course. A maximum of 100, if 
my information is correct, and it m: iy not be. 

The CnHatrman. In other words the actual tap was right in the 
exchange ? 

Mr. O'Mara. That is right, sir. 

The CuHarrman. And then the recordings were made where? 

Mr. O’Mara. A cable ran from that exchange, containing about 
100 pairs of wires, to this plant on 55th Street, at which point there 
Were in operation approximately 10 recording machines at the time 
the phone company and the police went into the apartment. 

The district attorney’s version is that there were two people found 
in the apartment, the lessee and his wife. 

Mr. Kenneru Keatine. That is in the apartment where the re- 
cording was taking place ? 

Mr. O’Mara. That is right. They noticed all the tapping equip- 
ment, they apparently were aware of the bridging in the frame of the 
phone company, but for some as yet unexplained 1 reason, they decided 
to make no arrests and confiscate no equipment, and make no charge. 
However, the phone company did interrogate those two employees 
the same ‘evening, and put them under suspension. They were under 
suspension 6 days later when the newspapers carried the story. They 
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had not been expelled from the company. They were still under 
suspension. 

The Cuairman. Are they still under suspension ¢ 

Mr. O’Mara. I believe they have been fired, but they weren’t fired 
until after the newspaper story broke and until they were indicted a 
second day later, by the district attorney of New York County, who 
apparently indicted them on the basis of the statements of the same 
four individuals who entered the apartment and noticed all this, what 
was going on. 

The Cuarrman. Is it your opinion that some responsible official 
of the telephone company must have had information about this inter- 
ception in the exchange, itself ? 

Mr. O’Mara. No,sir. I could not say that. 

One of the two telephone company employees, I understand, was 
technically qualified and by virtue of his job, could have gone any 
place within the general area for the purpose of installing a tap. 

Mr. Roprno. If that particular frame where the tap was installed 
had been under supervision by people who are employed for that 
reason by the telephone companies, wouldn’t it have come to their 
attention ? 

Mr. O’Mara. I am now in an area where I am not an expert but 
I have had explained to me, Congressman, that in a frame of a phone 
company there are likely to be many thousands and in fact hundreds 
of thousands of wires coming out of cables, and that it is not an easy 

task to detect a tapped line at such a point. 

It can be detected, provided there is a great deal of scrutiny with 
certain types of elec tronic devices, but under normal circumstances, 
I would believe from what I have heard, that such a tap could be 
in operation for a while without a supervisor of the phone company 
being aware of that. 

The CuatrMan. What happened, if you can tell us, between those 
6 days when you were apprised of this situation, and when the district 
attorney moved; namely on February 17% What did you do in the 
interval? What did your committee do? 

Mr. O'Mara. Our information, Congressman, did not come to us 
immediately. It came to us on about the 15th or 16th. 

There were certain matters I wanted to check out in connection 
with this. After checking them out, we made that information avail- 
able to one of the leaders of the legislature who was interested in 
this wiretapping bill, and simultaneously gave it to two New York 
City newspapers, at which time they broke the story. 

The CuHatrmMan. And then and then only, did the district attorney 
act ? . 

Mr. O’Mara. He acted the following day. He was completely 
unaware of events and in fact his chief assistant called our counsel, 
Mr. Keating, and from Mr. Keating received all the information then 
available to us which, I might add, was considerably in addition to 
what had appeared in and been given to the newspapers. 

The CHatrMAN. What conclusion have you drawn, that they 


should have known? That is that the police should have known, or 


the district attorney should have known. That all should have 
known. 

Mr. O’Mara. I can conclude this, that Commissioner Adams and 
District Attorney Hogan should have ben told. I don’t like to put 
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the responsibility on them for having to know it, but they should 
have been told. 

The Cuarrman. By whom? 

Mr. O'Mara. By the police department. Certainly two officers of 
the police department, detectives of rank, were not going to be assigned 
to work with telephone company employees without some high 
oflicial authorization and in fact instruction within the police depart- 
ment. And on that basis, I feel confident that the fact that they were 
going on the raid, that they had been on the raid, and further that 
nothing was done, was known to some high official of the police 
department. 

As to why he did not make that information available to his 
superior so it could go to Commissioner Adams and eventually Mr. 
Hogan, I do not know. 

The CuatrMAn. The inference to be drawn from that statement is 
that somebody in the police department, high or low, or both, were in 
complicity with the malefactor ¢ 

Mr. O’Mara. I don’t know that I would go that far, but I would 
say there was some reason, either best known to the phone company, 
or to the police department, why it was agreed immediately that no 
charges be preferred, no equipment confiscated, and no arrests made. 

Despite the fact that right under their noses there were going on 
clear-cut violations of the law. 

— possession of wiretap equipment is a violation of law in New 
York. 

Mr. Kennetu Keatine. Well, don’t you have any idea as to what 
is behind that, or what the reason for it is? 

Mr. O’Mara. Mr. Keating, I would like to answer that question, 
but I expect to go before the grand jury on a matter somewhat related 
to that in the near future. I don’t know when. I would prefer not 
to discuss it. 

Mr. Kennetu Keatrne. I don’t want to press you unduly, and I 
recognize the sanctity of the grand-jury proceedings, but this is prior 
to any such proceedings and, may I ask you this: Do you propose to 
answer that question, if asked before a grand jury ? 

Mr. O’Mara. I do. 

Mr. Kennetro Keatina. Then you do have, in your own mind, 
certain ideas ? 

Mr. O’Mara. I do. 

The CuHarrman. What has happened to the apparatus? 

Mr. O’Mara. I don’t know. 

The CHarrman. Have the police got it? 

Mr. O’Mara. I rather doubt the police have it and I don’t know 
whether Mr. Hogan has it. If he does, he has acquired it since Febru- 
ary 21, because he complained bitterly in the papers at this time that 
the equipment was missing and he didn’t know where it was. 

The Cuatrman. The equipment was missing? 

Mr. O’Mara. That is what he stated on the 21st of February. 

The Cuatrman. What happened to the recordings? 

Mr. O'Mara. They apparently were also missing. 

Mr. Roprno. Weren’t they confiscated on that day ? 

Mr. O’Mara. No, sir. 

Mr. Fine. Are they in fact missing? 
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Mr. O’Mara. They may have been obtained since that time by Mr. 
Hogan’s office. I do not know. He has made no statement in the 
newspapers. 

Mr. Roprno. And yet it is definitely a violation to have in your 
possession equipment of that nature ? 

Mr. ©’Mara. That is right. 

The Cirarrman. Has anybody been arrested at all and prosecuted ? 

Mr. O’Mara. Yes, Mr. Celler. The occupant of the apartment, a 
man by the name of Shannon, has been indicted. The two telephone 
company employees are under indictment, too. 

I might add that those indictments came down the second business 
day after this hit the newspapers, which makes it apparent that the 
indictments were returned on the basis of the same information avail- 
able to the police officers at the time they made no arrests. 

The CuatrmMan. Were any police indicted ? 

Mr. O’Mara. No, sir. 

The CuHarrman. Only those three have been indicted ¢ 

Mr. O’Mara. That is right. 

Mr. Roprno. What was the basis of the indictment? 

Mr. O’Mara. The wiretapping section ; 1423, I believe, of the Penal 
Code. 

The CuatrmMan. Were there only two in the apartment, namely, the 
lessee and the wife ? 

Mr. O’Mara. That is the information given out by the district 
attorney, sir. 

The Cuarrman. Have you any information to lead you to the con- 
clusion that there were others ? 

Mr. O’Mara. Our initial information was that there were four 
people in the apartment. 

The Cuatrman. Would you care to state who they are? 

Mr. O’Mara. We did not have the identity of those two people 
supplied to us. 

The Cuarrman. There were two additional to the lessor and his 
wife? 

Mr. O’Mara. That is right—the lessee and his wife. 

The Cuamman. Do you know the reputation of those people? 

Mr. O’Mara. Of the lessee and his wife? 

The Cuarrman. No, the other two. 

Mr. O'Mara. No, sir. As I say, we did not have any information 
as to their identities at that time. 

Mr. Kennetu Keating. Or whether or not they were police officers? 

Mr. O'Mara. No, sir. 

Mr. Roptno. Could two people alone handle the operation that was 
going on there ? 

Mr. O'Mara. It is quite possible, sir, that this recording equipment 
was automatic. It may have been the type that is actuated by a voice. 
In other words, it does not start recording until the telephone receiver 
is taken off the hook. 

Mr. Roptno. Don’t they know whether it was automatic or not, 
having seen the equipment ? 

Mr. O'Mara. I imagine that the telephone company employees may 
know and possibly the detectives who went on the raid, though I under- 
stand that the detectives know nothing about telephone equipment. 

The Cuatrman. I take it that the technique is to have these tape 
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recordings played and if there are any juicy morsels concerning 
infidelity of a spouse, or something of a chicanery nature, then they 

take advantage of it. It would be sort of a reservoir upon which they 
coil draw for shakedowns and extortion. Is that right ¢ 

Mr. O’Mara. That is possible, sir, but I have a feeling that this 
operation on the East Side was an. operation paid for by one or more 
large private investigators, with a very high, well- financed clientele. 
In other words, the ultimate beneficiaries of this information were the 
people who had retained those private investigators. 

Mr. Fringe. For what purpose ? 

Mr. O’Mara. It may have been, No. 1, a husband seeking to check 
on his wife, it may have been a business matter; and as suggested by 
the Congressman, it could be that somebody wanted to get something 
on somebody else for blackmail purposes. 

Mr. Roptno. What would «n operation like that have cost, actually, 
to install and then to maintain ¢ 

Mr. O'Mara. Well, Mr. Hogan’s statement to the papers was that 
one of the telephone company ‘employees was being paid $135 a week 
as long as that was in operation, and he was paying the second 35. 
You must consider they had to probably pay the rent on the apartment, 
and they probably had to pay for expensive recording equipment. Our 
initial information was that its value was in the neighborhood of 
$10,000. That may have been wrong. Mr. Hogan has put its value in 
the ‘neighborhood of $2,500, though at the time he put that value on it, 
he hadn’t seen it and he didn’t have it. 

The CuHatrrman. What was the address of the exchange and what 
was the address of the house where these operatives were working? 

Mr. O’Mara. The house, if I recall correctly, was 360 East 55th 
Street. The exchange was one block over, at 56th and Third Avenue. 

The Caiman. The house was then between Second and Third 
Avenue on 55th Street ? 

Mr. O’Mara. No, the house was between First and Second Avenue, 
I believe. 

The Cuamman. That is ina very fine residential area ? 

Mr. O’Mara. Yes, sir. It was a large apartment house from which 
it was operated. I would say there were about 12 stories on it and the 
apartment where the plant was located was on the fourth floor. 

The CHarrMAN. What is the telephone exchange? What is it 
called ? 

Mr. O’Mara. Well, that particular exchange, I believe, is a Plaza 
exchange, but some of the telephones on which they had taps were 
others—Eldorados, Tempeltons, Oxford, and 1 or 2 others that I 
can’t recall at the moment. 

The CuHarrmMan. Those are the exchanges that go to the most ex- 
pensive neighborhoods from a rental standpoint ? 

Mr. O'Mara. That is right. It also includes some business area. 
It includes part of the Grand Central area on Park Avenue. 

Mr. Fine. The hotels? 

Mr. O'Mara. The hotels. 

Mr. Fryz. And the clubs? 

Mr. O’Mara. That is right, sir. 

The CuarrMan. You also mentioned, I believe, as one of the reasons 
for your committee drawing the attention of the New York State 
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Legislature to this situation, namely, the court system abuses. Will 
you tell us something about that? 

Mr. O’Mara. I would like to discuss one phase of that and defer 
the remainder to Mr. Keating, who has had more experience with it. 

The Cnuarman. That will be all right. 

Mr. O'Mara. I will explain it this way: First of all, I want to 
emphasize, I never worked for an official agency wherein there was 
a court order system available. However, by virtue of 4 years with 
the crime committee, I have developed some acquaintance with the 
mechanics of that system. 

As a practical matter, if a qualified member of the police depart- 

ment in New York wants or receives an authorization to tap a tele- 
phone, or understands that an author ization is going to be obtained, 
he will most likely contact someone in the phone company, in a 
apenas department, to obtain vital information which in New York 
City is even more vital than in other metropolitan areas. He has 
to obtain the cable number of your telephone, the pair number of 
your telephone, and the bridging areas adjacent or nearest to your 
place of residence. When he “has that information he has 60 percent 
of his job done. He then knows in what area he must seek a plant 
from which to operate the tap. 

In many cases it may be that it is almost an impossibility to obtain 
a plant. It may be because of certain circumstances that the phone 

can’t be tapped. 

Because of this latter fact, police officers are wont to first conduct 
a survey before they seek court authorization to tap a telephone. 

Now, by virtue of his official contacts with a certain area in the 
phone company, this officer comes to know 1 or 2 or 3 members of 
that department in the phone company. They supply him this in- 
formation on the basis of nothing more than a phone call. 

Now, after awhile, it may occur that this particular police officer 
finds there is a market for this type of vital information, in respect 
to the placement of cables, pairs—— 

The Cuarrman. Did you say “market”? ° 

Mr. O’Mara. Market. in other words, private investigators who 
desire to put in an illegal tap may not be able to, with the same 

facility, call the phone company ‘and get this vital information. 
Thus, some police officers find they can make money on the side by 
acquiring this information for some of the private investigators. 

Now, it is my opinion that the majority of private investigators 
engaged in illegal tapping utilize the services of a police officer who 
has a regular contact with the phone company for acquiring this vital 
information. Because, without it, it is a practical impossibility for 
a private investigator to put in a tap. without spending 2 weeks in 
ringing back to find the appropriate pair for Mr. Celler’s ‘telephone. 

Mr. Kennetu Krattne. What do you mean by ringing back? 

Mr. O'Mara. This is a test system, a hit-or-miss system where they 
will eventually find, by a great deal of work, by ringing back to the 
operator on a ‘subscriber’s line, as to where his pairs are located. It 
is extremely difficult and men installing taps or working with tele- 
phones don’t like to do it. It is costly. It takes up manpower and 
time. Asa result, they need a contact in the police department where- 
with to get this vital information. 
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Mr. Kennetu Kearine. The police officer in turn needs a contact 
in the telephone company ? 

Mr. O’Mara. That is right. 

Now, it must be emphasized at least in the beginning the phone 
company employee assumes that what he is doing is proper, even 
though there is as yet not outstanding a court order. 

Mr. Kennetu Keattne. You mean he believes in the bona fides of 
the police officer and this is a proper police investigation ? 

Mr. O’Mara. That is right. 

Mr. Kennetu Keatine. There can also be some corruption exist- 
ing there where the police officer splits his take with somebody in the 
telephone company ¢ 

Mr. O’Mara. I think you have a point, sir, because after all the tele- 
phone company does take care to see that its employees have average 
intelligence and I think that a man in that position with the phone 
company receiving a great number of calls from a particular police 
officer would soon conclude that these are not all on official business. 

Mr. Fine. Especially when no court order is provided. 

Mr. O’Mara. Where none follows, that is right. 

The CHarrman. You are saying now that even where a court order 
is provided, the police might work in harmony with the illegal opera- 
tor. That is, a private detective. 

Mr. O’Mara. He might; but of course, the point I am making is 
7 from the court order system wherein the phone company feels 

t least permitted, if not bound, to supply this vital information to 
the police department, there is set up a system for the release of this 
vital information from the files of the phone company, which release 
is practically a prerequisite to anyone putting in an illegal tap. And 
I want to emphasize “in New York City” particularly. 

The Caamman. We have had some information about the number 
of wiretaps in New York State—legal wiretaps. That is as a result 
of court order. There may be abuses after the court order is obtained, 
or even before it, as you have testified. 

If you know, how many wiretaps have there been by court order? 

Mr. O'Mara. I would have to rely, Mr. C eller, on the statements 
of the district attorney and the police commissioner, the district attor- 
neys of the metropolitan areas of New York, and Police Commissioner 
Adams. I have some strong opinions, even based on what they state. 

Commissioner Adams disclosed, if I am not mistaken, that there 
were about 1,080 wiretaps, court authorized, by his department. I 
think he added that 386 convictions grew out of that. He added 
further that 326 of those convictions were on morals cases and as you 
know in New York City, morals means not only prostitution, but 
bookmaking. 

In other words, a great part of this activity in wiretapping was on 
bookmaking cases and morals cases. 

I have not made a study of it but I have reservations as to whether 
the legislature in New York when they initiated the court authorized 
wiretap at the time of the State Constitutional Convention in 1938, 
whether that legislature had in mind the use of wiretaps on such mat- 
ters as bookmaking and prostitution. I have an idea that they ex- 
pected it to be used on serious crimes. 

The Cuatrman. Do you believe New York State law might well 
be modified so as to limit court order wiretaps to the more serious 
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crimes, which would exclude crimes like bookmaking and prostitu- 
tion ? 

Mr. O'Mara. I do, sir. 

The CuatrMan. You haven’t exactly answered my question. How 
many legal wiretaps do you think there were? 

Mr. O'Mara. How many court authorized wiretaps? 

The CHarrman. Yes. 

Mr. O’Mara. I would have to take the word of the Police Com- 
missioner of New York and the five district attorneys. 

The Cuatrman. Allright. We have those figures. 

Mr. Keatrne. There are some four or five hundred recorded for 
the year 1952. 

The CHarrman. How many wiretaps do you think there were in 
New York State—that is a rather rough question, I know. 

Mr. O'Mara. I feel a little bit now like I would be in picking out 
a horse in a race and I know nothing about races, because this is an 
area where I would have to guess: I feel for every court authorized 
wiretap conceded, there are four more that are illegal, by either police 
or private investigators. 

Mr. Kenneru ‘Keatine. You haven’t any indication that there is 
any accuracy in this statement in Justice Douglas’ book that there 
were 58,000 of these court order wiretaps in the 1 year 1952? 

Mr. O’Mara. I have no information as to the accuracy of it. Based 
on what I hear, Congressman Keating, I have distinct doubts as to 
the accuracy of the figure. It baffles me. 

Mr. Kennetu Kratrine. It bafiles the committee. 

Mr. Frve. How do you arrive at that four times as many estimate? 
Upon what do you base that ? 

Mr. O'Mara. I base that, sir, on conversations I have had with 
police officers and information made available by sources we have in 
contact with certain private investigators. 

Now, I want to include in that figure what I referred to before, as 
taps installed by police officers for what they believe are bona fide 
purposes, but which are not court authorized and, in fact, I doubt 
whether they even have the approval of their superiors in the depart- 
ment. I want to include that in the figure. 

Mr. Fine. Those are illegal ? 

Mr. O'Mara. Those are illegal. 

Mr. Roptno. You are talking about all wiretaps. You are talking 
about not just legal wiretaps alone? 

Mr. O'Mara. Yes. 

Mr. Fine. Was it established here this morning that the telephone 
company was rather negligent in providing information where court 
orders weren’t submitted to them ? 

Mr. O’Mara. On the assumption that I can attribute the negligence 
of employees of the phone company to the company, itself, I will 
answer “Yes.” If these employees were giving out information with- 
out some type of authorization, then I agree there was negligence. 

The Cuatrman. Now, you said, I think, that the technique | of wire- 
tapping was unrealistic. “I think that was the word you used; namely 
that convictions could have been had just as easily without wiretaps. 
Am I correct in that? 

Mr. O’Mara. That is my private opinion, sir. Mr. Keating can go 
into that at a little greater length and in more detail. 


Sere an est wee 


¢ 
i 
* 
Fa 
3 
B 





ne en as eae 


tek at 


~< 


ae eer eaten Cae teaeel 
SRI Oe a 


WIRETAPPING 183 


The Cuarrman. You would rather have Mr. Keating answer that ? 

Mr. O’Mara. He has had some experience with court authorized 
wiretaps. I have not. 

The Cuarrman. Do you include in New York State wiretapping 
for the minor crimes like prostitution or bookmaking—you limit 
them to the more important crimes like perjury, income tax evasion, 
bribery, unethical conduct of professional men, and so forth. How 
could you limit the abuse even in that way ? 

Mr. O’Mara. I wouldn’t even permit it in the latter category that 
you cited. 

Mr. Kenneru Keatine. In what cases would you permit it, if any ? 

Mr. O’Mara. I am speaking generally and not just limiting it to 
New York State. In addition to espionage and treason, I think that 
it could be used in kidnaping cases. I don’t agree that even in murder 
cases it should be used. However, I might make a concession on 
murder cases, but I think that I would limit it to serious crimes 
involving the national defense of the United States, kidnaping, and 
possibly murder. I think that beyond that there is too much proba- 
bility of abuse, and I don’t believe, as Mr. Keating will explain, there 
is proper supervision, even of the information obtained. 

The CHatrMan. You are speaking now of a proposed Federal 
statute ? 

Mr. O’Mara. Yes, sir, but I think this should 

The Cuarrman. Do you think a Federal law should overrule the 
New York State law? 

Mr. O’Mara. I think the Federal statute should apply. Whether 
there is a constitutional matter at hand I don’t know but I think it 
should apply to the States in the field of wiretapping. 

The CuatrmMan. And then if the courts would hold that the Federal 
statute wouldn’t be overriding over the State statute, you would want 
the State statute to conform to the Federal statute, so that wire- 
tapping could only be used with a court order in the event of crimes 
involving national security, kidnaping, and possibly murder? 

Mr. O'Mara. Yes. As a practical matter it would come down to 
the State authorities only being permitted to use wiretapping in cases 
involving kidnaping where there was no Federal jurisdiction, or 
murder. 

The Cuatrman. Did the legislature agree to investigate this matter 
after the conference of your committee with members of the legis- 
lature ? 

Mr. O’Mara. They agreed on the basis of what we told them, and 
after we made some ‘explanation of the developments in the technical 
field, that a legislative inquiry was needed and that the problem 
needed airing. ‘Wedid not, fr ankly, g go up there to demand an investi- 
gation. We felt that we ought to bring certain facts to their attention 
so that there could be a legislative j inquiry into this thing, to see (1) 
whether the present law was being abused and violated—because it is 
a strange thing, there have been no prosecutions, not to speak of convic- 
tions, under the wiretapping law in New York, for a considerable 
period of time. 

The Cuarrman. There have been none whatsoever ? 

Mr. O'Mara. None. 

Mr. Fotry. There was one in Brooklyn which was referred to. 
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Mr. O’Mara. The one in Brooklyn was a directed verdict of ac- 
quittal. 

The CuHarrman. No conviction whatsoever, since 1938 when there 
was a constitutional convention ? 

Mr. O’Mara. I will have to qualify it: Within the last 6 years there 
has been no prosecution or conviction. 

The Cuarrman. And no prosecutions. 

Mr. O’Mara. That is right. 

The CuHarrman. Would you say in the last 6 years that the illegal 
traffic has grown progressively worse. 

Mr. O'Mara. I think I would say that, sir. 

The Cuarrman. And by inference you point an accusing finger 
at the constituted authorities in the State of New York. 

Mr. O’Mara. I think they have not kept an eye on this situation. 
I think the fact of the legislative inquiry—and it was our contention 
then—would by its very nature and the creation of the legislative com- 
mittee, express to the district attorneys that it was the will of the legis- 
lature that the present law be enforced. 

Mr. Kenneru Keatine. But the responsibility for the law enforce- 
ment rests on the district attorneys with respect to counties and not on 
the State of New York ?¢ 

Mr. O'Mara. We felt by the legislature holding this hearing on this 
problem, even if they made no change in the law the district attorneys 
would wake up and decide they should start enforcing the law. 

Mr. Kenneru Kearine. I am referring to the chairman’s statement 
that over the past 6 years it has been the responsibility of the State of 
New York to enforce this law. 

Mr. O’Mara. You are right. It is the district attorneys, sir. 

Mr. Kenneru Keatine. Of the respective counties, wherever any 
violations may have been taking place. 

Mr. O’Mara. Absolutely. 

The Cuairman. When I use the term “State of New York” I refer 
not only to the district attorneys, I also mean the police in the city of 
New York and the State police outside the city of New York. They 
have some responsibility, too. 

Mr. O’Mara. That is right. 

Mr. Fine. In what type of area would you say the abuses are most 
prevalent? In large metropolitan areas? 

Mr. O’Mara. I believe that is true, sir. I think there’is no question 
that the greatest abuse is in New York City, where you have this con- 
centration, and in addition, you have available more people with finan- 
cial interest in the activities of other corporations and businessmen. 

Mr. Fine. Have you any experience whether or not there are any 
abuses or many abuses outside of New York City as in the city of New 
York ? 

Mr. O'Mara. I do not, sir. 

The Cuairman. You say the legislature did agree to investigate / 

Mr. O’Mara. That is right. 

The Crarrman. What has happened ¢ 

Mr. O'Mara. The legislative committee held some hearings. They 
heard from some public officials, from representatives of our committee. 
They then made a preliminary report to the legislature and they are 
now at the present time undertaking that investigation. They have 
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acquired a staff, and I have been told, but do not know, that they are 
actively investigating the situation. 

The CuatrMan. Is that a joint committee? 

Mr. O’Mara. Yes, sir. 

The CuHarrman. Mr. O’Mara, before you were associated as a direc- 
tor with the New York City Anti-Crime Committee, Inc., were you 
connected with any other organization ? 

Mr. O’Mara. I was for 10 years a special agent of the Federal Bu- 
reau of Investigation. 

The CuHatrman. And before that, what? 

Mr. O’Mara. Before that, I was an attorney. I am a member of 
the bar in the State of Massachusetts, sir. 

The CHarrman. Are you a member of the bar in the State of New 
York ? 

Mr. O’Mara. I am not. 

Mr. Kennetu Keatine. I believe the witness was about to launch 
into a certain statement. Have we now covered that point? 

Mr. O’Mara. You have covered it, Congressman Keating. 

The Cuatrman. Mr. Foley 

Mr. Fotey. Mr. O’Mara, do you know whether cr not any private 
investigators were involved in that West 55th Street incident ? 

Mr. O'Mara. It is my information that some were. And based on 
what little information has come out as to the activities of the district 
attorney in New York County, he apparently is now of the opinion 
that that is true. He has held as material witnesses at least two em- 
ployees of a private investigator in New York City. 

Mr. Fotry. Do you know whether or not any organizations outside 
of the city of New York, such as yours, have any information concern- 
ing these abuses of wiretapping ? 

Mr. O’Mara. I do not. 

Mr. Fotry. In discussing the phone company employees who have 
close liaison with the police department, are those people designated as 
special agents ? 

Mr. O'Mara. The special agents office of the telephone company has 
close liaison with the police department. However, I may have con- 
fused the situation a little bit and I want toclear it up. It is my under- 
standing that it is not, in the ordinary case, the special agents who 
make available this vital information, , though they can get it. Because 
after all they have a sort of a roving assignment. T hey outrank many 
of the employees in the rooms w here cable records are kept and things 
like that. 

Mr. Roptno. Mr. O’Mara, let me ask you one final question: Do 
you believe that if we were to enact legislation which specifically 
spelled out what permissive uses wiretapping might be put to, this 
would restrict wiretapping such as has been going on in the State 
of New York or elsewhere 

Mr. O’Mara. Yes, sir. 

Mr. Roprno. Well, you tell me, at the same time, though, that you 
do have in the State of New York a statute which permits wiret apping 
on a court order, and yet we have this widespread use of wiretap- 
ping—illegal wiretapping—going on. 

Now, where does the fault lie? 

Mr. O’Mara. There is no question but what the fault lies in lack 

of supervision of the court order system, in a lack of interest on the 
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part of some of the authorizing judges, the failure of high police 
officials and, in some instances, the district attorneys to properly 
supervise the applications for court orders. 

Now, Mr. Keating, I think, can go into that in some detail. 

Mr. Ropino. You would say, then, as a conclusion of what you know, 
that the court orders, or whatever means we spell out to protect 
against illegal wiretapping, must be carefully spelled out in any 
statute ¢ 

Mr. O'Mara. There is no question about it. Extreme safeguards 
must be placed in that statute and those safeguards must call for a 
very rigid supervision of not only the authorization, but of the han- 
dling of the information acquired from the tap. 

The Cuatrman. Do you think the law should spell out some regula- 
tion that should cover the judges who issue the orders? 

Mr. O'Mara. I think there is no question about it, that if a judge 
issues an order, he should be required to sign a statement that he has 
read in their entirety all the facts stated by the affiant who seeks the 
order. 

As Mr. Keating, our counsel, can relate, there are some judges 
in the State of New York who do not even look at the body of the 
application. They just sign it. They don’t want to know who the 
tap ison. 

The CuHarrMAn. Do they ever sign any in advance? 

Mr. O’Mara. That I don’t know. There is, I understand, but I 
don’t want to offer this as a fact, but I have been told by an attorney 
there is one case in New York where a judge signed his name to a 
court order when, in fact, the name of the party to be tapped hadn't 
even been inserted. 

Mr. Kennetu Keatine. That isn’t a general practice, is it? 

Mr. O'Mara. No, but that indicates undoubtedly—it was undoubt- 
edly an error, but it indicates the lack of interest on the part of some 
of the judges. 

Mr. Fine. That is because some of these judges don’t want to be 
accused later on of having leaked some of the information. Isn’t 
that so? 

Mr. O'Mara. I imagine that is one factor. 

The CuarrmMan. It is a responsibility of the judge. He shouldn't 
sign any orders if he feels that way. He is elected to take some respon- 
sibility, and he ought to assume it. 

Mr. Fine. You pointed out the difficulty of the actual wiretap. Do 
you have any experience with what we might call wiretapping, other 
than the actual tapping of wires? 

Mr. O’Mara. I have no experience in this field at all, but I can 
recite that I have had conversations with experts in this field who tell 
me that induction coils are feasible, that certain types of metallic 
paints can be used so that a wire does not have to be actually cut in on, 
and by virtue of the induction coil process, the contents of conversa- 
tions going over a particular wire can be picked up from as far away as 
10 and 15 feet. 

Mr. Fine. Then there are two questions that come to my mind: (1) 
In that type of wiretapping, you don’t need the vital information of 
the telephone company, then / 

Mr. O'Mara. Well, they do, because after all, it may occur—you are 
right,.they don’t need it in all cases, but it may occur in some cases 
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they cannot get their induction coil in a secure place close to the sub- 
scriber’s telephone. 

However, I would agree that normally an induction coil is used 
under circumstances where they don’t need vital information from the 
phone company. 

Mr. Fine. With the use of other electronic devices, you may not need 
any information. 

Mr. O'Mara. That is right, but I have been told, sir, that the fidelitv 
of the recordings made by induction coils and the like does not ap- 
proach that obtained by direct wiretap. 

Mr. Frve. Then the final question about that, when you referred 
to wiretapping, and the numbers of them, did you include this type of 
wiretapping as well ? 

Mr. O’Mara. Yes. I would say that that type of wiretapping is 

Mr. Fine. Negligible ? 

Mr. O'Mara. Well, that would be the correct term, but it is used in 
a particular situation where it has to be done fast. 

Mr. Fine. You get more accuracy, or fidelity, as you point out, in 
the basic system of wiretapping, as we know it—actually tapping a 
wire? 

Mr. O’Mara. That is correct. 

Mr. Kenneru Keatrne. Have you ever seen these devices in opera- 
tion, these other devices ? 

Mr. O’Mara. No, sir. 

Mr. Kennetu Keratine. It has been indicated to us that it has been 
exaggerated, and we have been given some fantastic tales here about 
that. I don’t know anything about it. We have asked the man who 
appeared here, Mr. Spindel, to come down and demonstrate some of 
these devices that he testified about and, as I understand it, he is com- 
ing next week. 

Mr. Fotry. Next Tuesday. 

Mr. O’Mara. I have talked to enough experts in the field to feel 
that I can say that it can be done. Whether it can be done to the extent 
that some of the experts contend, I don’t know. That the induction 
coil process is feasible, I think that is accurate, and that is my conclu- 
sion from talking to several experts, though they all will concede they 
prefer a direct-tap method. 

The Cuairman. Mr. Foley. 

Mr. Fotry. Mr. Celler, in the earlier testimony of Mr. O’Mara, with 
regard to some of these illegal wiretaps by the police department. I 
notice in a report of the district attorney of Kings County of a special 
investigation conducted between December 1949 and April 1954, on 
page 86 it refers to a prior examination conducted by John Murtagh, 
then commissioner of investigation for the city of New York. The 
report says this: 

As to another plainclothesman, an examiner reported that he was being paid 
off in a saloon in Coney Island. The report also indicated that illegal wiretaps 
had been initiated by these plainclothesmen in violation of law. 

That is the district attorney’s report. 

The Cuarrman. Did the district attorney pursue these plainclothes- 
men who violated the law ? 

Mr. Fotey. I do not know. 
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The Cuarrman. Thank you very much, Mr. O’Mara. We appreci- 
ate your coming down and offering this information. It will be very 
valuable. 

Mr. O'Mara. You are welcome, sir. 

The CuarrmMan. We now have your colleague, Mr. Keating. 

Mr. Keating, will you step forward ? 

Will you state your name, address, and affiliation to the 
stenographer ¢ 


STATEMENT OF WILLIAM J. KEATING, FORMER COUNSEL, NEW 
YORK CITY ANTICRIME COMMITTEE 


Mr. Wuu1am Keating. William J. Keating, 36 Revere Road, 
Ardsley, N. Y. 

The CuarrmMan. Mr. Keating, I just want to state at the outset that 
I understand from the reading of the press that you are under a cita- 
tion for contempt and that proceeding is now on appeal. 

I want to repeat, as I stated to Mr. O’Mara, we don’t want to ask 
any questions that might involve you in any further contempts and 
that might involve in any serious embarrassment. Other than that, 
you can be free to answer any question. 

Mr. WittaM Knatina. I would be very happy to. 

Mr. Forry. Mr. Celler before Mr. Keating starts, I think it would 
be well if he would give us his background. He has wide experience 
in this field. 

The Cuarrman. Let us know what you have done in the past. 

Mr. Witxi1aAm Keartrine. In the field of law enforcement, I began 
when I was graduated from New York University Law School and was 
appointed to the staff of District Attorney Hogan in May 1942. 

I remained on the staff until May 1951, with the exception of 214 
years that I spent in the Army, and during most of that time I was 
either in CID, the Criminal Investigation Division of the Army, or in 
the Manila Police Department, assigned to the Police Department in 
Manila, which was under Army control at the time, for the purpose of 
helping to reorganize the police department, that is, the homicide 
squad, the criminal investigation laboratory, the medical examiner’s 
office, with respect to murders and things of that nature. 

I then returned to the district attorney’s office after that. During 
the time I was in the district attorney’s office, I spent most of my time 
in the homicide bureau. The rest of it, for only 6 months, in the 
rackets bureau. 

I was engaged for the greater part of the time in investigation of 
murders, organized crime and rackets, particularly on the waterfront 
of New York. 

When I left the district attorney’s office, I joined the staff of the 
newly formed New York City Anticrime Committee in May 1951, 
where I was until very recently. 

Mr. Kennetu Keatine. You are still there, even though you have 
been trying to resign ; isn’t that a fact ? 

Mr. Wit1i1am Keratine. More or less on terminal leave, sir. 

Mr. Kennetu Keatine. You have submitted your resignation and 
they declined to accept it, or something of that kind ? 

Mr. Witx1am Keatine. That is the position I am in now, sir. Yes. 

The Cuarrman. They have not accepted your resignation ? 
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Mr. Witu1am Kratine. They have accepted it except for the pur- 
pose of working out the date. I imagine that is pending the disposi- 
tion of my case in the appellate division. It went on the calendar 
yesterday. 

Mr. Kenneru Keatine. Was it argued yesterday ? 

Mr. Wiiu1am Keratinea. The case went on the calendar in the appel- 
late division yesterday. 

Mr. Kennetu Keatrne. It wasn’t argued yesterday ? 

Mr. Wuu1am Keatine. No, sir. I didn’t hear you. It will be 
argued sometime in the near future. 

Mr. Fine. The appellate division wasn’t in session yesterday. You 
mean it was just placed on the calendar, the reserve calendar ? 

Mr. Wii11am Keatine. I don’t know. 

Mr. Kenneru Keatinc. Do you have a prepared statement ? 

Mr. Wit11am Keatrina. I would be very happy to make some gen- 
eral observations that might lead to some questions. 

During the past month, the district attorneys, particularly two of 
them, Mr. Hogan and Mr. Silver, of New York and Kings Counties, 
respectively, have protested so vigorously that to remove from them 
the authority to tap wire legally would, in effect, cut off their right 
arms; this, in view of the fact that the worth of legal wiretapping in 
law enforcement has been so greatly exaggerated that these state- 
ments give rise to a healthy suspicion that there is some other reason 
why the district attorneys insist upon the right to legal wiretapping. 

The statistics and figures given out by the district attorneys and the 
police commissioner in recent weeks, I think, should be subjected to 
scrutiny, based upon experience. I think also—— 

Mr. Kennetu Keating. May I interrupt? We are a reliable and 
alert committee. We have a statement here from a supreme court 
justice that there were 58,000 wiretap court orders in 1952 in New 
York City, and Mr. Silver, the district attorney of Kings County, 
has testified here that there were 420. 

Now, when you say we should scrutizine this carefully, you are indi- 
cating, I take it, that you think there is some inaccuracy in Mr. Sil- 
ver’s testimony? What did you mean by scrutinizing ? 

The CHatrman. I think he meant we should scrutizine that state- 
ment, if we deprive them of the authority to tap wires, we would cut 
off their right arm. 

Mr. Wiiu1am Keatrina. I think both, sir. I think the decisions were 
too hastily arrived at. I don’t think the figures are that easy to obtain 
because of the slipshod way in which the records of those organiza- 
tions are kept with respect to wiretapping—I am confining myself 
strictly to my experience in this matter. 

The CuHatrman. You say the slipshod way in which the records are 
kept concerning the orders of wiretapping ? 

Mr. Witur1am Keating. I never knew of any control or check except 
on the number of wiretaps in the district attorney’s office during the 
years I was there. 

Mr. Kenneru Keatrne. Wiretap court orders ¢ 

Mr. Witi1AM Kratinea. Yes. 

Mr. Kennetu Keatinc. Do you mean there was no record kept of 
the orders? 

Mr. Wituram Keating. The District Attorney’s copy of the court 
order is inserted in the file of the case under investigation. Now, those 
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cases are scattered all over the office. The rackets bureau has their 
files—I am talking, now, about the New York County district attorney’s 
office. I don’t know how much better the files of the Kings County 
district attorney’s office are kept—and Mr. Foley, I think would be an 
authority on that. 

The CHarrmMan. Doesn’t the supreme court of Manhattan—does it 
not keep any record at all ? 

Mr. Witi1Am Keatine. There is no record kept in any central place. 
All these orders are signed in ex parte proceedings. They are not nec- 
essarily signed in court. You can get a judge to sign—that is, you may 
seek out and find a judge in his chambers and have him sign one of 
these orders. 

There is no court proceeding connected with them. Then the law 
requires the judge to retain the original of the affidavit and the order 
in his possession, which he does, in a safe in his office, but there is no 
recording or indexing of these orders. 

Mr. Kennetu Kerattne. Wouldn’t he keep those all together? 

Mr. Witiram Kearine. Each individual judge would have his own 
way*of keeping them. Some of them return them, I think, but that is 
a mistake. They should keep them. 

The Cratrman. In the Borough of Manhattan, for example, where 
Mr. Hogan presides, you would have to go through all the files in his 
office to see whether there are in those files orders to wiretap ? 

Mr. Wiiu1am Keating. And you would have no way of knowing 
what file to look in, unless you had a good memory. I think the best 
way to do it would be to go to the legal department of the phone com- 
pany, but everyone so far has shown a great disinclination to ask the 
telephone company any questions about this situation. 

The CrHarrman. Your statement certainly militates against the 
accuracy of Mr. Silver’s statement. Is that what you are trying to 
tell us? 

Mr. Wituram Keating. Yes. 

Mr. Kennetu Keatina. These various judges must have a record in 
their own offices of how many court orders they have granted. 

Mr. Witu1aM Keatine. If they keep the original copies of the orders 
and affidavit, they ought to be able to stack them up in piles and count 
them and then get together all nine judges and compare how many 
they have. That is the only way you can do it. 

Mr. Kenneru Keatinc. How many judges are there? 

Mr. WriurAM Keating. There are nine judges in the court of general 
sessions where all the district attorney’s wiretap orders are taken to 
be signed. 

The CHarrMan. Doesn’t the supreme court judge sign orders, too? 

Mr. Witi1am Keartrine. Yes, sir, the police department uses the 
supreme court, but the court of general sessions is in the same building 
with the district attorney’s office, and those judges have the same right 
to sign orders. 

The CHarrman. And a police official as low as a sergeant could sign 
an affidavit to get a court order? 

Mr. Witu1am Keatrine. I think it is above the rank of sergeant. 
Anywhere from a lieutenant up. 

Mr. Kennetru Keatina. Do you indicate by your testimony that 
there is any degree of accuracy in the statement of Justice Douglas that 
there were 58.000 of these wiretaps in the vear 1952 by court order? 
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Mr. Witu1am Keartine. I don’t have the necessary information to 
state whether or not Mr. Justice Douglas is understating or over- 
stating the figure, and I don’t know who does, outside of the—I think 
the only place where you get all that information in one body is in the 
legal department of the telephone company. That is the most con- 
venient place to find it. 

The Cuarrman. How do you know that the legal department keeps 
a record ? 

Mr. Wiiu1aM Keatine. I will say this about the telephone company : 
I think that they probably keep a pretty efficient set of files. 

Mr. Kenneru Krartine. Well, Mr. Keating, this committee hasn’t 
any reluctance to call the telephone company, and I suggest that the 
legal department of the telephone company be asked to try to clear 
up this great discrepancy between what Mr. Silver has testified to and 
this statement made by Justice Douglas. 

Information has come to me that Justice Douglas obtained his in- 
formation by sending an investigator up there who went to one judge 
and asked him how many wiretaps that judge—that one judge—had 
granted, then multiplied that figure by the number of judges in New 
York. 

If that is the kind of information we have, that is certainly highly 

unreliable. Now, you place doubt upon the testimony of Mr. Silver, 
and you think that the place to go for this information—and it seems 
to me important—is to the legal department of the telephone company. 

I suggest that we call somebody from there to try to clear this up, 
if that is the proper place to get it. 

Mr. Fine. I don’t think the information is “highly” unreliable, if 
that is what took place, in this sense, that if you went to one judge, 
having found out precisely how many this judge signed, whether or not 
you had—how many did Judge Douglas say ? 

Mr. Kennetu Keratine. 58,000. 

Mr. Fine. Whether you have 58,000 or 40,000 won’t make much dif- 
ference in our deliberations. 

Mr. Kenneru Keratine. No, but they probably go to one judge to 
get most of the wiretap orders. If he happened to go to that judge 
who signs most of the orders, and then multiplied it by the number 
of judges in New York City, it would be highly inaccurate. 

Mr. Frnz. I was under the impression from Mr. Keating’s testimony 
that all the judges participated in the signing of orders. 

Mr. Witu1amM Keatina. I think that is an important point. There 
are some judges who won’t sign the orders based on the type of affidavit 
that the district attorneys furnish, where all they do is set out the 
language of the statute and no more. 

There are some judges who want to inquire into the circumstances 
upon which, and the information upon which, this affidavit is based; 
but what happens there is that the district attorneys don’t go to that 
judge the next time, so you will find in most courts—— 

Mr. Finr. Do you have any judgment as to how many there actually 
were? Could you give us any figure, at all? 

Mr. Witt1am Keatine. How many wiretaps there were ? 

Mr. Finz. Yes. 

Mr. Wiiu1amM Keating. No. 

Mr. Fine. Would you say more or less than 10,000, in 1952? 

Mr. Witu1aM Keatine. | wouldn’t want to guess. 
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The Cuamman. It wouldn’t be right to speculate unless you know. 

~ 3 Kenwern Keratina. There are some Judges who refuse to sign 
orders 

Mr. Witi1am Keatine. Yes, absolutely; as a matter of principle. 
There may be some who don’t do it because they don’t want to become 
involved but I know some judges as a matter of principle won’t sign 
orders based on the bare affidavit that most district attorneys use, 
with any information in it. 

Mr. Kenneru Keatine. It has become the practice, hasn’t it, of the 
district attorneys, to go to 1 or 2, or 3 judges ? 

Mr. Wit11aM Keatine. Yes, sir. Absolutely. 

Mr. Kennetru Keatina. So if you went to one of those and found 
out how many he ordered and then multiplied that by the number of 
supreme court and general session judges in New York City, you would 
get a fairly inaccurate estimate of the number of orders. 

The CuarrMan. There is no doubt about that. 

Mr. Wit1iam Keatine. I think it would be better to go to the tele- 
phone company where they should have accurate records. They have 
to get a copy of every order that is signed. 

The Carman. I think in the interest of clarity, Mr. Foley, you 
might indicate to the telephone officials who are to appear before us, 
that they should come here armed with that information. 

Mr. Fotry. Yes, sir. They will be here next Wednesday. 

The CHairman. Proceed, Mr. Keating. 

There is a practice down here to interrupt, and it is sometimes hard 
to get on the track, again. 

Mr. Wiiu1aM Keatine. This is not unlike a grand jury, Mr. Celler. 
I am quite at home, here. 

I will proceed just giving an outline of the things I could be ques- 
tioned about, if you are interested in any of these particular points. 

I would like to come back to the point I made about the worth of the 
wiretapping being exaggerated. 

The vast majority of wiretaps installed by police for law enforce- 
ment are used, as Mr. O’Mara has previously indicated, in connection 
with the suppression of vice and bookmaking, and I think it js inter- 
esting at this point to study it on this level because two States close to 
New York are pondering this problem, today. The State of New 
Jersey is confronted with a demand by the attorney general and pros- 
ecutor for a bill, or a law, permitting New Jersey, for the first time, 
to tap wires legally in certain circumstances, and this demand, it: is 
interesting to note, comes from those who believe that they need wire- 
tapping in order to catch bookmakers. 

The CuHatrrman. What is the other State? 

Mr. Wir11am Keatina. The other State is Pennsylvania and sure 
enough, in Pennsylvania the people—there we have a little different 
situation. In Pennsylvania there is a bill introduced and now before 
the legislature, introduced at the behest of the Philadelphia Bar 
Association, which would outlaw wiretapping. This bill closes all 
the gaps. It makes any person who taps a wire criminally liable and 
civilly liable for damages, and the attorney’s fees of the person who 
prosecutes them. It makes the evidence inadmissible in any proceed- 
ing except the prosecution of the person who tapped the wire. 

The opposition to that bill comes from those who feel they need 
wiretapping to catch bookmakers. 
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The Cuarrman. In other words in Pennsylvania they want to out- 
law wiretapping for all and every purpose? 

Mr. Wii11aM Keatrine. Absolutely. 

Now from the little experience I have had in law enforcement, 
knowing policemen and having friends who are cops and detectives, 
I would say, without any doubt in my mind, that if there is one field 
of crime where the police have less difficulty in getting information 
on the culprits, it is in the field of bookmaking and prostitution. I 
think it would be safe to say that the dogs in the street know—at least 
in the city of New York—who the bookmakers are. The cops know 
who the bookmakers are. Everybody who bets knows who the book- 
makers are. 

Now I say that the reason that the police not only in New York 
but in all these other States where they are begging for the right to 
tap wires, I say there is a logical reason why wiretapping is used in 
the field of bookmaking, and this reason hasn’t yet been advanced 
officially. The reason is that the police have to find out how much 
business the bookmakers are doing so that they have a check on whether 
they are getting the proper payoff. 

The Cuarrman. The police are getting the proper payoff ? 

Mr. Wiii1aM Keatine. Yes. 

Mr. Kennetu Keattne. They can’t have bookmaking going on 
unless the police are in on it, can they ? 

Mr. Wit11am Keating. Not in an organized way, and the police 
are always on a sharp lookout for the cheaters, the outlaws, so called, 
the bookmakers who are not paying. And that is where they use the 
wiretap equipment on the telephones of the customers of the book- 
makers to get a line on where the bookmakers are operating from. 

I think it is ridiculous to use an invasion of the privacy such as you 
have in the case of wiretapping, for purposes like these. 

The Cuarrman. Would you say that same thing applies with refer- 
ence to prostitution ? 

Mr. Wiri11am Keatrnea. Absolutely. 

The Cuarman. In other words the police get their payoff from the 
ae and the prostitutes ? 

Mr. Witxi1am Keatine. I withdraw my answer. I didn’t think that 
was what you meant. In the case of prostitution in New York, I don’t 
think it is organized the way it was years ago and the way bookmaking 
also has been. In the case of prostitution, I think the police are con- 
cerned more with keeping up a batting average. They have to main- 
tain a certain quota of arrests every month. It is a vicious system 
under which young cops are recruited out of the police academy, they 
are put in this plainclothes division and then they are required to make 
so many arrests a month. The police department will deny it but 
they do. They have to make so many arrests a month. 

The CHarrMan. Do you mean there is protocol in the police depart- 
ment that a young neophyte policeman must make a certain number 
of prostitution arrests over a given period ? 

Mr. Wiiu1am Keatrne. If that is his assignment. I think Judge 
Murtagh has been eloquent on the subject of prostitution in New York. 
He stated the same people come in‘and out of the same court day after 
an They are repeaters, and they might as well install a revolving 
door. 
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I don’t think you have the same problem with prostitution in New 
York today that you have with bookmaking—that is with respect to 
wiretapping. But the same police have supervision of both crimes, 
or offenses. The same police who are charged with the suppression of 
bookmaking are charged with the suppression of vice and prostitution, 
and that is why I link them together. 

Mr. Forry. Are you familiar with the grand jury presentment in 
the Kings County grand jury on wiretapping in connection with the 
Gross case ? 

Mr. Wiii1am Kreartina. I am familiar with the fact of that present- 
ment. It has been referred to in print a number of times. I think 
Mr. MacDonald when he was district attorney and Mr. Julius Helpand 
testified on that. Either the facts of the presentment or the facts on 
which the presentment was based, were testified to in the hearings of 
the Kefauver committee. 

Mr. Forry. Asa result of that presentment, is it true that the police 
department revised their manual of procedure with regard to wire- 
tapping ? 

Mr. Wirit1Am Keatrine. I don’t know that. 

Mr. Kenneru Keatinc. What percentage of the wiretapping orders 
were granted in bookmaking and prostitution cases, in New York? 

Mr. Witi1Am Keatine. Just to take the figures of the district at- 
torney and the police alone—just taking the figures at their face 
value—I think they admitted that most of the orders that they claimed 
were issued were in connection with gambling cases. Either that or 
they admitted that most of the convictions were in gambling cases. 

1 would say that all of the convictions must have been in gambling 
cases because I don’t know of a serious case in my recollection in the 
city of New York, where a conviction was obtained on wiretap evi- 
dence. There was one case and that was not the result of an inves- 
tigation of the district attorney. It was something that some plain- 
clothesmen stumbled over, and they might have been checking up on 
some bookmakers, the same way as I indicated before. They stumbled 
over some information about a possible fix in a New York Giants 
football game. This was back in the late forties. That led to a pros- 
ecution. In the course of that trial, wiretap conversations were in- 
troduced into evidence. There was a conviction in that case. That 
is the only case I know of where wiretap evidence was useful in court 
and they stumbled on that accidentally. 

Mr. Forry. How about the basketball scandals, was it used in that? 

Mr. Wriu1am Kratrna. I am inclined to think it was not. Wire- 
taps were used in the investigation but not in the trials. 

The Cuatrman. How about other crimes ? 

Mr. Witu1am Keatrine. I used wiretaps in 1947, 1948, and 1949, in 
connection with an investigation of a number of waterfront murders 
in New York, new ones and old ones, and some that didn’t even happen 
yet, and I never got one scrap of evidence or information that was of 
value in the prosecution of any of those cases. Not even valuable for 
the purpose of eventually making an arrest. 

First of all, murderers don’t ordinarily tell you very much on 
the telephone. Racketeers don’t talk very much on the telephone. 
Private citizens dont talk—they seem to have an awarenesss. 
How many times have you, as I have, said on the telephone 
“Well I can’t discuss this: with you on the telephone.” What do we 
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mean by that? Does it mean that we also have an awareness that 
somebody might be listening in, even though we have never had any 
actual experience of knowing that our wires were tapped? But people 
for years have been saying “We can’t discuss this on the telephone.” 
Mr. Fine. I think you usually find the reason you say that is to get 


rid of the telephone. 
Mr. Kenneru Keatine. Also sometimes wires get crossed acci- 


dentally. 

Mr. Weuw Keating. If wires are crossed accidentally then you 
don’t know who is talking, so it doesn’t make much difference. 

The CuHarrMan. That goes back to the old days when you had party 
lines, too. And even today you have in the rural areas you have party 
lines. 

Mr. Wiiu1am Keating. That is the first logical explanation—I re- 
member the party lines in Pennsylvania, but everybody knew that 
everybody was listening in and they kept on talking anyway. It was 
the only newspaper we had. 

The professional criminals, racketeers and murderers, people who 
know about murders don’t talk to the telephone. They don’t talk any 
place. They certainly don’t talk in the D. A.’s office. We weren’t able 
to break very many of those murders. We could only break one of 
them—and that was broken without taps. 

The CuatrMan. In prostitution and bookmaking you think they do 
talk? 

Mr. Wiiu1am Keatina. The cops get a location. They might tap the 
wire of a customer of a bookmaker and from that they find out what 
telephone the bookmaker is using. Or they might spot a bookmaker, a 
man they suspect of being one of these outlaw bookmakers—that is who 
isn’t paying the police—they might spot him using a telephone booth 
ina drug store. Well they throw a short tap on that public telephone 
booth that anybody might use, and then they find out who he is doing 
business with. 

They are not interested in getting any evidence. They are not in- 
terested in recording the conversation or making any notes on it. All 
they want to know is who he is doing business with and how much 
business he is doing and then they go around and have a talk with him. 

Mr. Fine. That raises an interesting point. In all the court order 
taps that you have had any experience with, do you know how many 
actual recordings were made of conversations ? 

Mr. Wiuu1am Keratine. There were never any recordings made in 
connection with any I put in because I was lucky enough in the first 
place to get a couple of detectives to work on a murder case when there 
were other investigations in the office that were seemingly more im- 
portant, and it was absolutely impossible to get any equipment for 
recording, because that is expensive equipment and law-enforcement 
agencies don’t usually have the money to buy that kind of equipment. 

The Cuatrman. The Chair will have to announce that the bells have 
rung and the House is in session and we will have to terminate our 
hearing, now—the hearing of this very interesting testimony by Mr. 
Keating and we will suspend until tomorrow morning at 10. Will you 
be able to be here tomorrow morning, Mr. Keating? — : 

Mr. Wiiu1aM Kratine. Yes, sir. 

The Cuatrman. Thank you very much. 

(Whereupon the subcommittee adjourned at 12:10 p. m. to recon- 
vene at 10 a. m., Thursday, April 28, 1955.) 
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THURSDAY, APRIL 28, 1955 


Hovss or REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 
SuscomMITrer No. 5, 
Washington, D.C. 


The subcommittee met, pursuant to adjournment, in room 346, House 
Office Building, at 10:25 a. m., Hon. Emanuel Celler (chairman) 
presiding. 

Present: Messrs. Celler, Rodino, Rogers, Fine, Keating, and Scott. 

Also present : Mr. W. R. Foley, general counsel. 

Mr. Roprno (presiding). The meeting of Subcommittee No. 5 will 
now come to order. 

We will hear from Mr. Andrew J. Kavanaugh, a member of the com- 
mittee on legislation of the International Association of Chiefs of 
Police. Mr. Kavanaugh 


STATEMENT OF ANDREW J. KAVANAUGH, PAST PRESIDENT AND 
MEMBER, COMMITTEE ON LEGISLATION, INTERNATIONAL ASSO- 
CIATION OF CHIEFS OF POLICE 


Mr. Roprno. Do you have a prepared statement, Mr. Kavanaugh? 

Mr. Kavanaueu. Yes. Do you want me to put it in, or do you 
want me to read it ? 

Mr. Roptno. You may do as you wish. 

Mr. Kavanaueu. Whichever is better. 

Mr. Roprno. You may read from your statement or if you wish you 
may make some other remarks. 

Mr. Kavanavueau. The International Association of Chiefs of Police 
is vitally interested in the subject now before your committee. 

Mr. nie. May I inquire as to your official capacity ? 

Mr. Kavanavuen. I am with the Commission of Public Safety in 
Wilmington, Del., and I am with the Association of Chiefs of Police. 
I am a member of the legislative committee, but not the chairman. 

As I started to say, we are interested in the subject matter before 
the committee, and the statement is presented in behalf of the Associa- 
tion of Chiefs of Police, and all other law enforcement officers. 

The recent disclosure of the unlawful use of wiretapping by a group 
of persons operating entirely outside the law in New York City, has 
focused public attention to the whole question of electronic intercep- 
tion of telephone communications. 

There is a grave danger that public reaction, with resultant clamor 
for legislative and other action, may result in striking from the hand 
of law enforcement agencies a weapon which has been used, under ex- 
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isting laws, with considerable effectiveness in the ceaseless battle 
against crime and subversion. 

The New York State Legislature, concerned with the unlawful ac- 
tivities made public in the New York City exposé, has started an inves- 
tigation of wiretapping activities throughout the State, through a 
committee created by resolution adopted by the legislature on Feb- 
ruary 22, 1955. 

The Congress of the United States has evidenced its concern by the 
introduction of several bills, enactment of which would provide for 
varying degrees of restriction of the use of wiretapping to total 
prohibition. 

The International Association of Chiefs of Police, whose mem- 
bership comprises a majority of police chiefs and top-ranking police 
executives of the United States, has a vital interest in all legislation 
affecting their official activities, No law, no matter how wonderfully 
devised, is of any force or effect until its enforcement is undertaken 
by the executive branch of the Government, under which our police 
agencies operate. 

The IACP has had for many years, as its highest objective, the 
raising of standards and the striving for professional status among 
all police agencies. Of immediate concern, in the sustained effort to 
effect this status, is the duty to provide full enforcement of the laws 
that guarantee the rights of individuals, which are the greatest pos- 
sessions of free people. 

Our police services, in the never-ending endeavor to provide for 
careful and impartial enforcement of the laws, as interpreted by the 
courts, are the first to experience the frustration resulting from a nar- 
rowed field of activity because of restrictive legislation. The laws 
governing the particular political subdivision by which a police offi- 
cer is employed are the tools with which he must work, and in many 
of the States of the Union one of these tools has been the lawful pro- 
vision, under strict judicial controls, for the interception and divul- 
gence of telephonic communications in order to detect and prevent 
criminal activities when all other measures prove inadequate. 

No responsible police official has ever maintained that the police 
should have a free hand in setting up electronic surveillance. The 
procedure should be carefully outlined, as it is in most State statutes. 

There is no desire to deviate from established codes of criminal pro- 
cedure which define the methods by which criminal investigations are 
to be made. 

Our chief concern at this juncture is based on the possibility that 
Federal legislation might be enacted which could, in effect, brand the 
law-enforcement officers who now utilize wiretapping under their 
State laws as criminal violators. 

The Honorable Warren Olney III in a presentation before the 
International Association of Chiefs of Police at its annual confer- 
ence in September 1954 said, in part: 

The Criminal Division in the United States Department of Justice, which I 
head, is receiving an increasing number of demands from an increasing number 
of sources, shall we say, that the Department take the position that police offi- 
cers, who testify as to what they hear on an intercepted telephone call, shall be 
regarded as criminals, and shall be prosecuted by the Federal Government. 

Such an interpretation, if acceded to, would literally strip from the 
States a weapon which has, under their laws, protected their citizens 
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by convicting hundreds of criminals who otherwise would have been 
left free to prey on the public. 

With that in mind, the International Association of Chiefs of Police, 
at the above-mentioned annual conference, unanimously adopted the 
following resolution : 

Whereas the Attorney General of the United States has indicated that legisla- 
tion will be introduced before Congress that will exempt peace officers from the 
restrictions against wiretapping when actually engaged in the investigation of 
criminal activity ; and 

Whereas such legislation is vital to the efficient investigation of crime and the 
protection of police officers engaged in the pursuit of their sworn duty: Now, 
therefore, be it 

Resolved, That the International Association of Chiefs of Police join with the 
Attorney General of the United States in his efforts to obtain the enactment of 
such legislation, especially through providing official representation before the 
proper committees of Congress; and be it further 

Resolved, That in conformity to the suggestion of the Attorney General, this 
association take necessary steps to aid officers at the State and local levels to 
obtain the enactment of similar legislation within their respective jurisdic- 
tions; and be it further 

Resolved, That copies of this resolution be forwarded to the Attorney General 
of the United States and to the attorneys general of the several States. 

The use of the telephone today has developed to the point that, as 
an electronic extension of the human voice, it is a broad highway of 
communication, a vital part of our way of life. Its use has immeas- 
urably enriched our lives, and it is inextricably bound up with all the 
other scientific and practical advances so necessarily a part of our 
existence. 

We can compare our use of the telephone with our utilization of 
the vast network of highways and connecting roads which is also an 
essential part of modern living. 

They are primarily designed for the free and convenient use of all 
law-abiding people who must traverse them in the normal course of 
their daily lives. However, these same highways are also used by 
the hijacker, the transporter of stolen goods, the kidnaper, the bank 
robber, and every conceivable type of criminal, as well as the reckless, 
the careless, and the drunken drivers. 

In the public interest, all these violators require ceaseless and vigi- 
lant patrolling of our highways, and complicated laws to provide for 
proper controls and safeguards. 

Because the telephone provides the same facilities in communica- 
tion that our highways provide in transportation, it is also utilized by 
criminal elements in ever-increasing incidenee. 

By protecting the human voice instantly over varying distances, its 
use facilitates the nefarious machinations of the gambler and the nar- 
cotics distributor, the racketeer and the whole gamut of public ene- 
mies, including those who plot to overthrow our Government by 
force. 

It does not seem logical that we should willingly submit ourselves 
to so many and complex controls, regulations, and safeguards in every 
field of human activity and still look passively on any action which 
may have the effect of nullifying the effectiveness of present laws gov- 
erning the interception and divulgence of telephonic communications 
between criminal elements. 

The average right-thinking automobile driver does not consider it 
unreasonable invasion of his rights as a citizen when he is stopped by 
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police officers engaged in investigations of violations, even though 
momentarily his progress along his way has been “arrested” and he 
may be requested to show his credentials. He accepts the situation as 
a necessary safeguard of the rights of all users of the highways. 

Equally so, the interception and divulgence in court of an “arrested” 
telephonic conversation with a person suspected of criminal activity, 
and who is under police surveillance and investigation, is a necessary 
safeguard to protect the law-abiding from the machinations of those 
with criminal intent. 

The modern police executive is not primarily interested in making 
his work easier through use of such devices as wiretaps. His ambi- 
tion is to make it more effective. The use of wiretapping in crime 
investigations does not ease the burdens which are traditionally a part 
of his operational practices. 

Quite the reverse is true. The technique requires the tying up of 
skilled manpower over long periods of time, the monitoring of elec- 
tronic equipment, and in most cases, it is sheer drudgery. It does not 
supersede the time-honored methods of investigation, and it is usually 
a last resort. The officers assigned to such duty do not look upon it 
as a reward for advanced technical knowledge, as often they must 
work beyond normal schedules and under adverse physical conditions. 
And, as in other methods involving long and grueling periods of close 
application, it is often inconclusive. 

The police chiefs of the United States are largely men who have 
achieved their position after many years of conditioning police exper- 
ience and study. They are selected for their qualities of leadership, 
administrative ability, and high standards of personal ethics. 

In most instances they are community leaders and serve their fellow 
men far above and beyond the normal range of their official respon- 
sibilities. Through constant study and experience they become acutely 
aware of their great responsibilities as the civil guardians of human 
liberties, and the importance of preserving the sanctity of the home, of 
the right to be secure in our privacy, and the right to an orderly trans- 
action of human affairs. 

Through constant contact with the courts in cooperative effort, the 
police chief is made acutely aware of how our laws are interpreted to 
jealously guard against unreasonable intrusion by police agencies. He 
feels that he is a working part of the machinery operating to preserve 
our liberties, but he also must work on the premise that the rights 
guaranteed in our Constitution are not absolute rights, and that special 
precautions must be taken to provide proper safeguards when the 
activities of a few become a menace to the well-being of all. 

He cannot stand idly by as he observes the use by criminal gangs; 
racketeers, and subversives of one of science’s great gifts to the human 
race as an adjunct to their antisocial activities. He maintains that 
our laws should be so devised that they will not provide a sanctuary in 
our great communications system wherein the criminal may pursue 
his devious ways with impunity. 

The International Association of Chiefs of Police is not endorsing 
or proposing any particular Federal legislation, but it does take the 
stand that the Congress of the United States, in considering such legis- 
lation, should not enact or uphold safeguards which are of benefit only 
to those who contrive to violate the laws and the criminal element of 
our society. 
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The Cuatrman. Any questions, gentlemen ? 

Mr. Rogers. Directing your attention to page 3 of your statement, 
Chief Kavanaugh, I take it inasmuch as the Honorable Warren Olney 
III indicated that strict enforcement of our Communications Act 
would be had in the future, do you feel that the State laws which per- 
mit wiretapping—if the interpretation put on it by Mr. Olney should 
prevail—that it would strip all police officers of the right to use wire- 
taps as now permitted by some State laws? 

Mr. Kavanaucu. Yes, that is true, we feel that way. 

Mr. Rogers. You personally, and your association, would oppose 
any legislation which would limit wiretaps of police officers under 
certain conditions. 

Mr. Kavanaveu. To make our stand clear as we interpreted it, we 
unanimously feel that there must be legislation to control wiretapping. 
That it must be a crime under certain conditions. But we wouldn't 
want a law to prevent the States from setting up the same kind of 
provision. That the legislators enact the law and that the judiciary 
then have the right to issue, on the advice of the executive branch, 
which would be represented by the State attorney general. 

Mr. Rogers. Then your association would favor legislation which 
would grant the authorization to Federal, as well as State officials, 
under certain circumstances, as you do in New York State and other 
places, of obtaining an order from the judge, first, so it would be re- 
stricted to those who may be able to use the tapping ? 

Mr. Kavanavcn. The way we were thinking about the procedure 
would be that the local law enforcement agencies who work practically 
under the attorney general—that is the attorney general of the State or 
the attorney general of the county in some States—should be the one 
who would apply to the court. 

Mr. Rocrers. You don’t advocate, do you, that the police department, 
itself, should be the one to ¢ ply Q 

Mr. Kavanavenu. No, I don't believe that. I think we should have 
great restrictions on the police. 

The Cuarrman. Then you disagree with the provisions of the New 
York State statute which permits a police officer above the rank of 
sergeant to make application for the right to tap a wire? 

Mr. Kavanaueu. I would in my State, anyhow, after talking with 
a lot of chiefs, I would rather leave it up to the attorney general. 

Of course, it would never be uniform in all the States but I know if 
I had anything to do with it in Delaware, I would suggest that the 
attorney general—who, after all, is going to prosecute the case, and 
after we lay before him all of the facts and say, “Now, this is what we 
know to be going on but we can’t obtain it and we need this to complete 
it,” then I think the Attorney General should be the one to say that 
and should go to the court and get that privilege for us. 

The CHarrMan. Would you care to tell us why you come to that 
conclusion as to why the police above the rank of sergeant should not 
have the right to obtain such an order ? 

Mr. Kavanaucu. I am not opposing that. I don’t want you to 
misunderstand me. New York may be entirely different from Dela- 
ware. I am talking about Delaware. You have a different setup in 
New York. You have officials in New York—and they are most all 
attorneys, anyhow—the heads of your departments—I think each 
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State will have a different law. They will be somewhat alike but 
there will be different rules in each State. 

Mr. Keatine. Chief Kavanaugh, you and your association do not 
oppose and indeed you would favor a provision in the bill making 
it prohibitory and a criminal offense to wiretap—with certain excep- 
tion. Am I correct ? 

Mr. Kavanavuen. You are 100 percent right. 

Mr. Keatine. And one of those exceptions which you advocate and 
which you would approve of, I believe would be properly covered 
in the language of one of the bills we are considering—the language of 
the bill I introduced. It makes no exception for authorized agents of 
any State, Territory, or possession of the United States acting by au- 
thority of the law of such State, Territory, or possession. 

That would cover the point. 

Mr. Kavanaueu. That would cover ours. 

Mr. Keating. Thank you. 

The CuarrmMan. Thank you very much, Mr. Kavanaugh. 

We will now heard Mr. Sidney Davis. 


STATEMENT OF SIDNEY DAVIS, WASHINGTON, D. C. 


The Cuatrrman. Mr. Davis, there has developed a considerable dis- 
crepancy between assertions made by District Attorney Silver, Kings 
County, New York State, concerning a number of legal wiretaps by 
court order, and the statement attributed to associate Justice Douglas 
in a book which he recently wrote concerning the number of legal 
wiretaps. 

In correspondence between myself and Associate Justice Douglas, 
the latter stated that he had received certain information from you, 
upon which he relied, in giving his figures. 

Now, because of that discrepancy, I wonder whether you could give 
us some reasons therefor. 

Mr. Davis. Yes, Mr. Chairman. I will be very happy to tell you 
whatever I can about this. 

I read about this discrepancy in the newspapers and I can only tell 
the committee that to the best of my recollection, approximately 3 
years ago or so—a few years ago—Justice Douglas’ office called me in 
New York where I was practicing law and asked me to make some in- 
quiries as to the extent of wiretapping in New York. I believe it was 
in connection with getting some material together for a speech which 
the Justice was then going to make. 

I took some time off and went around to see some people and talk to 
them. I, of course, didn’t have the resources of a committee to make 
a careful, scientific, or statistical investigation, but I did 

The Cuarrman. I cannot hear you. 

Mr. Davis. Can you hear me, sir ? 

The Cuatrman. A little louder, please. 





Mr. Davis. I say I went around and spoke to a number of people 
whom J regarded as responsible, reliable, and well-informed people 
in this field. I recollect seeing some police officials, some people in a 
number of offices of the various clerks of the county courts, or supreme 
courts, and speaking to some members of the bar, and I received a 
number of estimates from them. I discovered it was very difficult to 
get any statistical information. Very little of it was available to the 
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public but some of these people talked to me rather freely, and I formed 
an estimate on the basis of the information that was given to me. 

I was told variously, that there were anywhere from 1,000 to some- 
what in excess of that, wiretaps a week going on in New York City 
at that time. 

The CuartrMan. One thousand or more a week ? 

Mr. Davis. That is correct, sir. 

And I was given an estimate of 58 000 wiretaps for that year in 
New York City. 

The CHarrman. When you say “wiretaps” does that mean legal 
wiretaps, as well as illegal wiretaps, or do you mean legal wiretaps? 

Mr. Davis. To the best of my recollection, sir, and it is a few years 
back, that meant wiretaps, in general. 

The Cuarrman. That is, it took in all types of wiretaps, those with 
court orders as well as those without a court order ? 

Mr. Davis. Yes, sir. 

In any event, I was satisfied that this was a reasonable accurate 
estimate and I sent it to Justice Douglas, or called him up and told 
him so. 

Mr. Keratrne. Mr. Davis, in his book, Justice Douglas referred to 
this 58,000 wiretaps as authorized by court order. Do you know 
where he got that information ? 

Mr. Davis. At this time, sir, so far as I knew there was no book 
in contemplation and I assumed that the information Justice Douglas 
put in his book was essentially based upon the information he obtained 
from me, several years earlier. 

Mr. Keatine. Well, he said the same thing in his speech. 

You say that the information you gave him was that this 58,000 
was both legal and illegal wiretaps. Is that right ? 

Mr. Davis. My recollection is not too clear on it, sir, but I think that 
isso. I think I told him there were 58,000 wiretaps, approximately, 
in New York. 

Now, I may have caused some confusion about that. I don’t recol- 
lect that I did, however. 

The Cran. It may be possible then that in your transmission 
of information to Justice Douglas, when you said “wiretaps,” he took 
for granted that they were legal wiretaps? Is that possible ? 

Mr. Davis. Yes, it is possible. 

The Cuarrman. There was no further correspondence between you 
and Mr. Justice Douglas, on the score / 

Mr. Davis. No, and so far as I can tell, sir, there was no corre- 
spondence then. I asked him whether I sent him a letter and so far 
as I know, I communicated with him by telephone. There was no 
letter. 

Mr. Keatine. You have no copy of any letter which you sent him 
on that subject, then ? 

Mr. Davis. No, I have no letter. 

Mr. Keattng. Who were these people that you saw? Can you 
identify any of them ? 

Mr. Davis. Well, it is about 3 years back, Congressman, and I can’t 
at the moment remember exactly who I did talk to. I do remember the 
incident and I do remember going about to see some people. 


64652—55——_14 
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Mr. Keatinc. You mentioned police officials. Could you identify 
any police officials with whom you talked ¢ 

Mr. Davis. No, I can’t. 

Mr. Fortry. Where did you see them, do you know ? 

Mr. Davis. I guess at their offices, but I am not 

Mr. Fouey. Was it at police headquarters, on Center Street ? 

Mr. Davis. I don’t know. I couldn’t say for sure. 

Mr. Kearine. How much time did you take off to do this assign- 
ment ? 

Mr. Davis. I would guess about a day or two. 

Mr. Krarrna. You said you spoke to members of the bar. Could 
you identify any of those members of the bar with whom you discussed 
it? 

Mr. Davis. No, Congressman. At this time the thing did not have 
the proportions that it seems to have now. 

I was asked to make some inquiries, and I went around to see some 
people whom I think were reliable and responsible. I still think those 
are responsible figures. 

Mr. Keratrne. That is what the Justice said in his letter and that is 
the thing that disturbs me the most. He says he isn’t responsible for 
those figures; that you are the fellow responsible. 

Mr. Davis. I am, sir. 

Mr. Kratine. Then, he says he is convinced that an investigation 
will prove the accuracy of the figures, and he stated that there were 
58,000 orders granted for wiretaps in the year 1952 in New York. Mr. 
Silver, the district attorney up there, came in and said there were some 
four-hundred-odd. Now, that isa pretty wide discrepancy. 

Mr. Davis. Yes, it is. 

The Cuatrman. I might say, Mr. William Keating also testified 
that there might be even more than the number indicated by Mr. 
Silver, because it is very difficult to find out exactly the number. 

Mr. Kratina. Yes, that is true, but he said, of course, there couldn’t 
be anything like 58,000. 

The Cuatrman. That is right. 

Mr. Keating. Now, this statement is made by a Supreme Court 
Justice. People have been inclined, and very properly, to place 
credence in what a Supreme Court Justice says in a book which is given 
wide circulation. 

Now, it is very important to us that the dignity of the Court and 
the entire proceeding, to have this cleared up. 

If you gave this information to Justice Douglas, I would like to 
know one person from whom you got any information—one named 
person, who gave information which you sent to him. 

Mr. Davis. This is about 3 years ago and if I can find any notes 
that will help me I will be glad to furnish that information to you. 

Mr. Kratine. You were informed at least by yesterday that you 
would be called here today on this subject. 

Mr. Davis. When I came here, Congressman, I didn’t know I would 
appear at a hearing. I came in to see Congressman Celler and was 
told there was a hearing and I am perfectly happy to be here and ex- 
plain my part in this to you. 

Mr. Kratine. Did you talk with our counsel at all? 

Mr. Fotry. No. 
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Mr. Davis. No, I haven’t. I received a phone call from him yester- 
day and returned his call and apparently we never got together. 

Mr. Keattne. Do you have notes on this subject ? 

Mr. Davis. I don’t know. 1 would have to search and see if I had 
any, but I would doubt it. 

Mr. Keatine. And you can’t from your recollection give us the 
name of one person with whom you talked ¢ 

Mr. Davis. No, Congressman. 

The Cuarrman. I believe we have pursued the matter far enough. 
I think it is readily discernible that a mistake has been made—a 
rather unfortunate mistake. 

Mr. Davis. Mr. Chairman, may I have just one moment. I will 
say that I don’t think the figures I gave Justice Douglas were inac- 
curate. I am convinced they were accurate, and I am also convinced, 
sir, if this committee will go into this matter of this discrepancy, you 
will find that the figures which I furnished Justice Douglas were 
reasonably accurate. 

The CuHairMAan. You mean not necessarily legal taps, but they in- 
clude illegal taps. 

Mr. Keatine. No, that is not what he said. 

The CuatrMan. I would like to know that. 

Mr. Davis. That is what I said, 

Mr. Keatrne. Don’t you understand the Justice stated in his state- 
ment and his book that there were 58,000 court orders granted for 
wiretapping in 1952? 

Mr. Davis. I do, Congressman, but the figures I furnished the Jus- 
tice that there were 58,000 wiretaps in New York, that was accurate. 

The CHatrMAN. You mean legal and illegal ? 

Mr. Davis. Yes, sir. 

Mr. Keatine. Who did you go to to talk about illegal wiretaps? 

Mr. Davis. Well, Congressman, as I have told you, sir, I went around 
and talked to some people who would know something about wire- 
tapping. I myself don’t. I have never tapped any wires and have no 
information directly about it. 

Mr. Keating. And you can’t remember who any of those people 
were ? 

Mr. Davis. No, sir. It was about 3 years ago. I have a rather busy 
practice in New York. I took some time out to make some inquiries 
and I made them from responsible sources. I did not have the facil- 
ities of a committee to investigate this matter but I am satisfied, sir, 
that those figures were accurate. I wouldn’t have furnished them if 
they were not. 

Mr. Keatine. Did you reach any conclusion as to how many legal 
wiretaps there were under court order ? 

Mr. Davis. I made no breakdown, sir. 

Mr. Keatinc. Did you reach any conclusion as to what percentage 
or part of them were legal wiretaps ? 

Mr. Davis. No, sir. 

Mr. Keatine. What are you doing now ? 

Mr. Davis. I am special counsel to the Senate Interstate Commerce 
Committee. 

Mr. Keatinc. When did you assume that position ? 

Mr. Davis. Approximately a month ago. 

_ Mr. Forry. Did Mr. Silver ever write to you with regard to those 
hgures ¢ 
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Mr. Davis. No, Mr. Silver called me and I spoke to hin. on the 
phone. Mr. Silver told me that he thought—if you would like to know 
about our conversation, sir—that he thought these figures were impos- 
sible because, as he said, it takes—I think, six policemen to tap a wire. 
I disagreed with him as to that. I anaes that it is possible with 
new electronic devices and with recording devices, for 200 wires. 

The CuarrMan. Does this figure that you gave to Mr. Justice Doug- 
las include taps by the old method, as well as the new methods. 

Mr. Davis. I understand it has been possible, using wiretape re- 
corders and large switchboards for 1 or 2 men to tap a great many 
wires and for a great many years that has been true, sir. 

The Cuarrman. Do you mean you could tap a trunkline containing 
hundreds of wires going into hundreds of homes; is that it? 

Mr. Davis. Yes. I think Mr. Silver was referring to the fact that 
when a tap is placed upon a wire, it is necessary to watch that wire 
and for someone to pick it up when the light flashes on, but that can be 
done electronically, I am told, and al} one has to do is plug in a tape- 
recorder and take down the conversation. 

As far as I can tell from recent eve*its in New York City—the recent 
crime investigation mess—apparen‘ ‘y 1 or 2 men were conducting a 
great many wiretaps in 1 little room on the east side of New York. 

The CHatrmMan. Yes, we have had testimony to that effect. 

Mr. Davis. You would know better than I. 

Mr. Scorr. Mr. Davis, do you think that the figure of 58,000 is low, 
or high, as to the total number of wiretaps in New York City ? 

Mr. Davis. I would think it was low, sir. 

Mr. Scorr. You think there are more than that ? 

Mr. Davis. I think so; yes. 

Mr. Scorr. Mr. Justice Douglas says that in his judgment the figure 
given is a conservative one. 

Mr. Davis. I agree with that, sir. 

Mr. Scorr. Mr. Justice Douglas also said that all the information 
he gets on this point is from you. 

Mr. Davis. That is correct, sir. 

Mr. Scorr. Now, what did you tell Justice Douglas, then, to indicate 
that there were more than 58,000 wiretaps ? 

Mr. Davis. I can tell you what I know, sir. I am a practicing 
lawyer in New York and I know that wiretapping is commonly prac- 
ticed there. I know it comes up very frequently in divorce cases and 
criminal cases, and civil cases as well. I know that when you try to 
talk to anyone about wiretapping in New York—and perhaps the staff 
of this committee has had a similar experience—generally, people as- 
sociated with the Government will not discuss the extent of wiretap- 
ping. If any of them will discuss it with you off the record I think 
the chances are that they will tell you that the extent of it is very wide- 
spread indeed. And to the best of my recollection when I did speak 
to some people about this several years ago I was told in every instance 
that I was being given a conservative estimate. 

Mr. Scorr. For how many years have you been a member of the bar ? 

Mr. Davis. Oh, about 16 or 17, sir. 

Mr. Scorr. You made a statement a moment ago that wiretapping 
is used in divorce cases in New York City. Are you sure of that 
statement ? 

Mr. Davis. Yes; I am, sir. 
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Mr. Scorr. Do you have any personal knowledge of wiretapping 
having been used as evidence in a divorce case ? 

Mr. Davis. I didn’t say “evidence.” 

Mr. Fine. There was one the other day in the appellate division. 

Mr. Scorr. As evidence ? 

Mr. Fine. As evidence. 

The Cuarrman. I will say of my own knowledge as a practicing 
lawyer in New York, in divorce cases there are a great many wiretaps. 

Mr. Davis. I would like to answer you, Congressman, by saying that 
only—well, any lawyers who are practicing there, sir, can tell you 
that wiretapping is commonly used as a method of getting evidence. 
It may find its way into evidence in a court action, or not, but I think 
any members of the New York bar who come here can tell you, sir, 
that it is not a difficult matter to find someone who will tap a wire for 
you and that it is frequently done in divorce cases. 

The Cuarrman. I corroborate everything that you say in that re- 
gard, Mr. Davis. It is very easy to tap a wire and that is a widespread 
practice among lawyers in New York City. 

Mr. Fine. The appellate division just had a case the other day. 

Mr. Scorr. Is that evidence admitted in divorce cases in New York 
City, where the wiretapping is without an order, or without legal per- 
mission? Is it still accepted as evidence ? 

Mr. Davis. Well, I would like to answer that first by saying illegally 
obtained evidence in the New York State courts is admissible in evi- 
dence, sir, and wiretaps are. 

The CuarrmMan. No matter how you get it you can use it. 

Mr. Davis. What I was going to say, Congressman Scott, I have 
never used any wiretapping evidence or tapped a wire myself. 

Mr. Scorr. Mr. Davis, how much research did you do for Mr. Justice 
Douglas’ book ? 

Mr. Davis. I did no research for his book, Congressman. 

Mr. Scorr. Well, for Mr. Justice Douglas which appeared in his 
book, and where he said he relied upon your research? Did you re- 
search anything else but wiretapping ? 

Mr. Davis. No, sir: I did no research for his book at all. He called 
me and asked me to make this inquiry with regard to a speech he was 
going to make several years ago, and that was my only connection with 
the book. 

Mr. Scorr. How many people did you talk to, altogether ? 

Mr. Davis. I would guess somewhere between 6 people and 10 people, 
sir. 

Mr. Scorr. How can these people that you talked to be designated 
as responsible people, qualified to give you the information when you 
can’t even remember a single name of any of these so-called responsible 
people? They must have been fairly outstanding. 

Mr. Davis. I didn’t talk to anyone fairly outstanding to my recol- 
lection, but in the first place I wouldn’t talk to anyone who was 
irresponsible and in the second place I do recollect that I was im- 
pressed by the almost unanimity of the people I talked to and the 
fact that they seemed to know what they were talking about. 

I also talked to people—I selected people who would know some- 
thing about this field, Mr. Congressman. 

Mr. Scorr. And yet you can’t remember, though it has been only 
3 years, a single person with whom you talked. 
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Mr. Davis. No, Congressman; I can’t. 

Mr. Scorr. Did you read Mr. Justice Douglas’ book? An Almanac 
of Liberty. 

Mr. Davis. Yes, sir; I did. 

Mr. Scorr. I direct your attention to page 355 where he refers to 
the 58,000 wiretaps and makes reference to their having been on order, 
or ordered—that is, legal wiretaps. 

When you read that in the book and knew that you had given him 
the information, did you ever get in touch with Mr. Justice Douglas 
and say, “I didn’t mean just legal wiretaps, I meant legal and illegal” ’ 

Mr. Davis. I think there are two answers to that, Mr. Congressman. 
I read the book. I didn’t at the time notice or pick up anything of 
that kind there. Secondly, I am not at all convinced that that state- 
ment is incorrect. I don’t know what the figures are as to legal wire- 
taps in New York. 

Mr. Keattne. We have had a district attorney who testified here as 
to the number in each county, and broken down by offenses. Now, do 
you question his figures ? 

Mr. Davis. No; I do not. I question his conclusion that Justice 
Douglas’ statement as to 58,000 wiretaps is wrong; yes, sir. I wouldn't 
— his statement as to what the official statistics show as to 
orders. 

Mr. Keating. Now, you keep talking about 58,000 wiretaps. Justice 
Douglas said “legal, court order wiretaps.” 

Do you question the fact that there are 58,000 legal, ordered wiretaps 
in New York, which took place in 1952? 

Mr. Davis. Well, I can only tell you, Congressman, that my infor- 
mation was that there were 58,000 wiretaps in New York. I would not 
be prepared to say that there were 58,000 legal orders for wiretaps, 
in 1952. 

Mr. Keatrne. Mr. Silver has positively said that there were some 
400-odd, and he has broken them down in detail for us. 

Now, the unsatisfactory part about all of this—the letter of Justice 
Douglas and your testimony—is that it tends to throw doubt upon that 
district attorney’s testimony here. 

Mr. Frvz. Mr. Chairman, the gentleman from New York, Mr. Keat- 
ing seems to make a fetish of the number. 

The gentleman’s namesake yesterday, Mr. William Keating, did 
testify that there were many, many wiretaps—legal wiretaps—far in 
excess of what the district attorney has testified to. 

Mr. Keatinc. Mr. William Keating testified that in his judgment 
there were probably more than Mr. Silver had testified to, as I re- 
member it, but when asked if there were 58,000 he said he doubted 
~ery much there was any such number as that. 

Mr. Fine. I don’t remember that phase of the testimony. 

_ Mr. Davis. May I address myself to what you just said, Mr. Keat- 
ing? 

I did not as I say have subpena powers or any staff to go out and 
make any very scientific study of wiretapping, but I do want to say 
this, sir—and I really mean this—I think the wiretapping problem is 
a very serious one. I think that what is really important is the ex- 
tent to which wiretapping is practiced, and I am convinced, sir, all 
other matters aside as a practicing lawyer who has lived in New 
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York and practiced there for many years, that the extent of it goes 
far beyond, perhaps, what any of us know. 

I know that it is very difficult to gather information about this. I 
did the best I could with the limited resources at my command, and I 
made some inquiries. I did not realize that I would be conducting 
an investigation upon which perhaps a congressional committee might 
feel that 1t could rely. It was never intended for that purpose. I 
do think that if your committee will go into this matter, you will 
find that the figures for 1952, at least, which I furnished to Justice 
Douglas, as to the number of wiretaps, were not inaccurate or too 
far discrepant from the true facts and may indeed have been very con- 
servative figures. As I say, any lawyer can tell you, Mr. Keating, 
that there are private detective agencies all over the city who conduct 
wiretaps. 

Any lawyer who has to deal with litigation can tell you there is 
wiretapping going on all over the city all the time. 

Mr. Scorr. Mr. Davis, I hadn't finished my question: As I under- 
stood your testimony, you said that your investigation consisted of 
talking to some people who perhaps had been police officials and some 
lawyers, and then you went on to say every lawyer knows how much 
wiretapping there is, and then you talked to some lawyer and you 
asked him how much and he said he guessed there were more than 
1,000 a week, and then I gather you said 58,000, which I assume you 
arrived at by multiplying 52 by 1,000 and adding 6, and phoning Mr. 
Justice Douglas and saying, “There are 58,000 wiretaps,” and then 
he, an Associate Justice of the Supreme Court, relying upon you, 
tells the whole United States, “wiretapping is a tremendous evil be- 
‘ause there are 58,000 wiretaps in New York.” 

Now, if you made more accurate research than that, you tell us 
now. 

Mr. Davis. I would like to say first. of all that Justice Douglas in 
my mind did not say that wiretapping was an evil because of that 
figure alone. That figure is incidental to the main theme or principle 
of what he was trying to say, which is that wiretapping is an evil. 

Mr. Scorr. Let’s not get away from the question. 

Mr. Davis. I am trying to answer your question, Congressman. 

Mr. Scorr. How did you conduct your research ? 

Mr. Davis. Secondly, I believe I also testified I was told by someone 
in a responsible position that there were 58,000 wiretaps a year. And 
I spoke to a number of other people and checked that figure. It was 
not just a matter, finally, in answer to your question, of multiplication 
of the figure of 1,000 a week. 

Mr. Scorr. Mr. Davis, you are counsel for a Senate committee ? 

Mr. Davis. Yes, sir. 

Mr. Scorr. Presumably you are vested with the qualities and at- 
tributes of a lawyer—with a mind capable of reasoning and a mind 
capable of retention—you agree with that, don’t you ? 

Mr. Davis. Yes, sir. 

Mr. Scorr. Yet you say you have talked to all these people, on the 
basis of whose conversation you furnished information to an Associate 
Justice of the Supreme Court. You remember enough to know that 
some of them were lawyers and some were police officials, and yet you 
attempt to convince this committee that you cannot remember the 
aame of a single one. 
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Now, if that is true, either you have a very bad memory, or you are 
not being candid with this committee, either of which reflects on your 
qualifications as an employee of the Senate committee, in my opinion. 

Now, can you explain this discrepancy? Why you talked to all 
these people and can’t remember any names ? 

The Cuatrman. I think those words or conclusions stated in the 
question of the gentleman from Pennsylvania are rather harsh. The 
witness has indicated he doesn’t remember the names. I don’t think 
that we need pursue this matter unduly. It is unfortunate that there 
has been developed this discrepancy. I do think that there might 
have been a greater degree of care exercised in this entire matter, 
not only by Mr. Davis, but also by Mr. Justice Douglas. Those are 
the facts. I don’t know whether we should go into this any further. 
This man is not on trial and I don’t want him to be on trial as to wheth- 
er he is a good or not a good official of any committee of the other 
body. 

Mr. Scorr. I would like to ask him, Mr. Chairman, whether or not 
he conducted any of these checks with any district attorney in New 
York County or New York City. 

Mr. Davis. I may have. I spoke to someone in the police depart- 
ment, but I don’t remember who I spoke to. 

Mr. Scorr. You said you went to the county clerk’s office. 

Mr. Davis. Yes, sir: I did. 

Mr. Scorr. Would they have any information on wiretapping ! 

Mr. Davis. I think that people in the county clerk’s office are very 
well informed as to this—in the supreme court clerk’s office would be 
informed on this since orders go to the supreme court. 

Mr. Fotry. Orders for what ? 

Mr. Fine. Special term. 

Mr. Davis. Special term, that is right. 

Mr. Fotxy. The order for wiretapping ? 

Mr. Davis. Are taken up to the justices by the clerks, very often. 
Not filed. 

Mr. Keatine. How would they have any knowledge on it if they 
are not filed ? 

Mr. Davis. They would be informed as to the number of orders, 
perhaps, which are signed by justices of the court, but as I said I got 
no information. 

Mr. Fine. May I interrupt at this point, Mr. Foley. You have been 
shaking your head, and I don’t want the committee, made up of 
lawyers who don’t practice in New York, to be misled by anything that 
is being said here. Ex parte orders are submitted through special term 
in Manhattan, for instance—special term, part 2—no record is made. 

Mr. Davis. When they are submitted they are taken to the clerk 
of the court. 

Mr. Ftnz. The clerk takes the paper, he checks it for procedural 
difficulties or corrections and then he takes it up to the judge. 

Now, he knows how many he may take up in a week, without mak- 
ing a record of them, because the clerk is there for that purpose. Any 
ex parte order. And even though they are not filed, he has a recollec- 
tion as to whether or not he had 5 or 6 or 10 or a hundred in any par- 
ticular week. So that the fact that they are not filed doesn’t mean that 
the clerk doesn’t know anything about it. I am talking about the 
clerk who takes the picture up there. 
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Mr. Fotry. I am only speaking about legal wiretap orders. 

Mr. Fine. That is all I am talking about. 

Mr. Fotry. In New York County I am informed the practice is to 
take them directly to the judge. That is the testimony of every dis- 
trict attorney that I know of. 

Mr. Frne. The district attorneys—Mr. Keating pointed out yes- 
terday—takes them to general sessions. Mr. Keating said that the 
police department goes to the supreme court. 

Mr. Fotry. And the police department goes directly to the judges. 

Mr. Frnt. He has to go through special 2, first. 

Mr. Fotry. They told me, Mr. Fine, that they take them directly to 
the judges. 

Mr. Fine. Mr. Keating is here this morning and he will tell you 
what the police department does and what the practice is. 

Mr. Scorr. I have only one question. 

In short, Mr. Witness, you don’t know anything of your own knowl- 
edge about wiretapping in New York, isn’t that correct ? 

Mr. Davis. Other than what I have testified to here today, no. 
Other than the inquiries which I made several years ago. 

Mr. Scorr. That is all. 

Mr. Keatrne. How long have you known Justice Douglas? 

Mr. Davis. Approximately 18 years, 

Mr. Keatine. In what capacity did you first meet him ? 

Mr. Davis. I think I first met him as a young lawyer. 

Mr. Keatrne. What has been the nature of your association for 18 
years? Professional or otherwise. Social ? 

Mr. Davis. We have no professional relationship. It is a social rela- 
tionship. 

Mr. Keatine. What I am getting at is, how did he happen to call 
you to ask you to do this? 

Mr. Davis. We have friendly relations and I live and practice in 
New York and I guess he called me for that reason. I can only guess, 
Congressman. 

Mr. Keatrne. You were never in his employ in any way? 

Mr. Davis. I was never in his employment. 

Mr. Keatine. Never associated with him in any legal matters? 

Mr. Davis. No, sir. 

Mr. Keatine. All right, Mr. Davis, thank you very much. 

Mr. Davis. Thank you. 

The CHarrman. Our next witness is Mr. Keating, and he will resume 
his testimony of yesterday. 


FURTHER STATEMENT OF WILLIAM J. KEATING, FORMER COUN- 
SEL, NEW YORK CITY ANTICRIME COMMITTEE 


The Cuarrman. Would you like to proceed with a general state- 
ment, and we will question you after you have made a statement along 
that line. 

Mr. Scorr. Could we clear up the last point of the previous witness 
before he proceeds with other matters. 

Mr, Wiii1am Kearttne. I am very sorry I have had no experience 
with the facts of the police taking orders to the supreme court, other 
than the fact that the police do get their orders signed in the supreme 
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court. What happens when they get there, I don’t know anything 
about. 

The Cuarrman. It is true, I believe, as you said yesterday, that 
it is very difficult to find the exact number of legal orders, or legal 
wiretaps on file; isn’t that correct? 

Mr. Wiriu1am Keatinea. I do know in the district attorney’s office 
in New York County, the district attorney’s copy is not filed in any 
central file. It remains with the case jacket and those cases are filed 
in different parts of the office. 

The Cuarrman. To get an accurate figure you would have to go 
into the file or jacket of every case in the district attorney’s office. 

Mr. Wii11am Keattne. Yes, and I think I suggested that the tele- 
phone company should be the only place where copies of the order 
are filed in one place. 

Mr. Fine. Excuse me, Mr. Chairman. 

Mr. Keating, is it true that the district attorney goes to the general 
sessions judge ? 

Mr. Witi1am Keatinea. Yes. 

Mr. Fine. And is it true the police department goes to the Supreme 
Court ? 

Mr. Wii1amM Kratine. Yes, sir. 

Mr. Fine. And you said it was difficult for anybody to know just 
how many actual orders the district attorney obtained from even gen- 
eral sessions because every order went into a jacket? 

Mr. Witi1AM Kratrinea. Yes, sir. 

Mr. Fine. Now, could you supply this information: How many 
cases are there that we would have to search through, in order to find 
out how many court orders—if we went through the tedious task 
of waaay every case? How many, would you say, roughly, over 
a year? 

Mr. Witi1am Keatinea. It would correspond to the number of in- 
dictments in New York County. 

Mr. Fine. How many were there in New York County for any 
year you were there? 

Mr. Wit1iam Keatine. Not having worked in the indictment 
bureau I could only guess. but it is well up into the thousands. 

Mr. Fine. Better than 50,000? 

Mr. Witit1am Keatrne. It is possible. 

Mr. Kennetu Keatine. We have asked the telephone company, I 
take it, to furnish this information. 

Mr. Fotry. They were asked yesterday afternoon. 

The CuHatrMaAN. You might proceed, Mr. Keating, unless Mr. Scott 
has a further question. 

Mr. Scorr. I have nothing further. 

Mr. Wiitu1am Keatine, I think yesterday I indicated the motivation 
behind the tapping of wires by the police department, generally, and 
indicated that I thought that because the district attorneys in New 
York City were so strenuous in their protestations against losing the 
rights—the possibility of losing the right to tap wires legally, that 
I thought that there must be some reason other than the ones given 
by the district attorneys. Based on my experience and the experience 
of people I know and have worked with for many years, the worth of 
wiretap information and evidence, if any, in serious criminal cases has 
been grossly exaggerated. 
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I didn’t suggest yesterday what that other motive—what the motive 
for the district attorneys might be. I hope that I can suggest a pos- 
sible motivation as the result of a little history. 

Sometime since the constitutional convention of 1938, in New York 
State, during the course of—and it must be remembered that the at- 
mosphere in New York State at that time was one of racketbusting— 
those were the days of the prosecution and breaking of Lucky Luciano, 
Jimmy Hines, and all the other racketbusting that went on, at that 
time, and in this atmosphere, the constitutional convention was held 
and the statute permitting law-enforcement officials to tap wires was 
passed. 

The CuHarrmMan. That points up the danger of imbedding statutory 
provisions in the Constitution, and it is very difficult to change them. 

Mr. Witu1am Keratinea. Yes, sir, and I think it would be very safe 
to say that the public was not concerned, or alarmed, or even informed 
at that time, about the nature of this wiretapping legislation with 
respect to their rights of privacy under the fourth amendment. But 
I think it is interesting to note a statement buried away in the report 
of the official proceeding of Governor Lehman, September 30, to 
October 3, 1935. This was a governor’s conference on crime: the crimi- 
nal and society, called by Governor Lehman, and attended by prac- 
tically all the law-enforcement officials in the State of New York, 
civic leaders and others who had something to do with crime, criminals, 
and law enforcement. 

In the course of that proceeding that lasted about a week, there was 
a panel on overhauling of criminal procedure, and in the course of 


that panel discussion, the then special prosecutor, Mr. Dewey, stated 
that— 


The criminal procedure is in sad need of a complete overhauling. I believe that 
the constitutional privilege against self-incrimination and search and seizure 
will ultimately be abolished. 

The CHarrmMAn. Was that the exact language? 

Mr. Witi1am Keating. I am quoting from the official record. 

Now, I don’t contend that Mr. Dewey believed that the constitu- 
tional privileges against self-incrimination and search and seizure 
should be ultimately abolished. I am saying he stated as a fact that 
they would be. 

The interesting thing to me is that in that proceeding, attended by 
all of the law-enforcement officials in the State of New York, and 
civic-minded people, and others concerned with law enforcement, no- 
body raised a voice. 

Now, historically, what has happened in New York since then is 
that there has been a chipping away, without the public knowledge, at 
certain rights that the public are entitled to, and wiretapping is 
only one phase and one symptom of that chipping away. Another that 
we don’t need to go into at this time, but I can point out as another 
symptom, is the disregard that the police department has had for 
many years over the objections of some judges like Judge Oliver of the 
court of special sessions, the disregard of the police for the same right 
against search and seizure, in connection with breaking into people’s 
homes and making seizures, arrests, and searches without search war- 
rants. That is historically a fact in the city of New York and has 
been for many years. 
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Now, in connection with the development of wiretapping, his- 
torically, by the district attorneys and the abuses thereof, I think it 
was discovered somewhere about the time—maybe prior to that, but 
I am familiar with what happened since 1942—I think about 1942 or 
1943, when a man by the name of Carlos Tresca was murdered in New 
York, a good deal of wiretapping was initiated in connection with the 
investigation of that murder case, because it got a lot of public atten- 
tion. And there was a good deal of agitation to break the case. 

Now, in the course of that investigation, the telephone of Mr. Frank 
Costello was tapped, and in the course of the wiretap on Mr. Costello, 
information came over the telephone that had to do with the nomina- 
tion of a supreme court judge in the State of New York. That is all 
a matter of history and public knowledge. 

Now, that case was never broken. The Carlos Tresca case was never 
broken. But I think that the practice of tapping wires in connection 
with criminal investigations that might or would lead to the develop- 
ment of information that might be politically interesting; I know 
from my own experience that in 1948 in connection with the investi- 
gation of a series of waterfront murders, after a year’s investigation 
three men were convicted and sentenced to the electric chair in con- 
nection with one of the investigations, the murder of Anthony Hintz, 
a hiring stevedore, who was murdered on January 7, 1948, these men 
were convicted in December of—rather that was January 8, 1947— 
these men were convicted in December of 1947, and 6 months after 
they were convicted, while I was on vaation, a wiretap order was ob- 
tained, in my absence, in connection with the investigation of that 
case which I was in charge of, for the purpose of tapping the phone 
of a district leader; a political district leader in New York County. 
The information on which the wiretap order was sought was not in- 
cluded in the affidavit—and I think that is the general practice, not 
to include in the affidavit any more than the statute requires—the in- 
formation on which that wiretap order was sought, upon my inquiry, 
proved to my satisfaction to be absolutely without foundation on its 
face. 

The Cuarrman. Why? 

Mr. Wir11am Keating. The information was that the district leader 
had been approached with a sum of money—$5,000—to pay to a detec- 
tive lieutenant who worked on the case for the purpose of buying him 
off. On the face of it, that to me was false, and the falsity of it should 
have been apparent to anyone familiar with the case in the office, 
particularly to the district attorney. A conviction had been obtained 
in that case 6 months prior to this. 

The detective lieutenant who was named in this so-called informa- 
tion, was the man who, as a matter of court record, had obtained, or 
had brought about the dying declaration from the deceased, to me. 
Only several days after he was shot, on January 7, 1947, which was 18 
months before this information came into evidence. 

The Carman. This was in 1947, you say ? 

Mr. Witu1am Keatrna. The wiretap order was obtained in July 
1948. 

The Cuatirman. Who was the district attorney then ? 

Mr. WititaM Keatine. Mr. Hogan. 

The man was shot on January 7, 1947, about 18 months prior to this 
wiretap order. A dying declaration had been obtained by me, as a 
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result of the work of this police lieutenant, only several days after the 
man was shot. The entire case rested upon that dying declaration. 
To say 18 months later that there could be anything to investigate 
about such spurious information, that the man who “had broken - the 
case was to be approached by a district leader with $5,000 to buy him 
off that case, is just impossible to believe. 

Now, what convinced me that I was right in assuming that this was 
not legitimate information was the fact that none of the reports of the 
wiretapped conversations were made available to me, as they would 
have been if they had anything to do with the case. 

The CuarrMan. Had the case been closed, after the conviction ? 

Mr. Writ1am Keatina. The case had not been closed because I con- 
tinued to investigate and gather information about the waterfront and 
other waterfront murders figuring that someday we might get others 
who were involved in this same case. But if this wiretap had : anything 
to do with that case, I would have been the man to see the wiretap 
reports. They went upstairs. 

The Cuatrman. What motive do you attribute to the person who 
sought the order and obtained the order for the tapping? 

Mr. Wriu1am Keatinc. Well, the w iretap order was upon the tele- 

phone of a man who at that time was one of many district leaders on 

the lower west side of Manhattan, Carmine DeSapio. At that time, 
in July 1948, if my memory serves me correctly, there was a situation 
in the county of New York that had to do with the nomination and 
election of the surrogate and there was quite a heated controversy 
between the mayor of New York and the various factions of the 
Democratic organization in New York County. 

The CHarrMaANn. In other words, the wiretap was used for political 
purposes ¢ 

Mr. Wiiu1am Keatine. Based on my experience, knowledge and 
belief, I would say it couldn’t have been for any other purpose. I say 
that. is one of many, but there aren’t many that I could testify to. This 
is one of them. 

Mr. Roprno. Did you request to see the report of the wiretap ? 

Mr. Witu1am Keatine. No; once I found they were not to come 
to me, I assumed they were not for my perusal. I had requested 
once before—some months before that, I had requested, for the purpose 
of investigating the background of the same murder case, I had 
requested to see the wiretaps that had been—the wiretap reports that 
had been made on Mr. Costello some years prior to that, in 1943, and I 
was told that they were in Mr. Hogan’s files. 

So I spoke to Mr. Hogan about it and he wanted to know what I 
wanted them for and I ‘explained to him that there were people in 
the background of this waterfront murder who were associated with 
people like Mr. Costello and others who knew him, and I wanted to 
get some general background and see if there was any information 
in the wiretaps of 1942 or 1943, that would shed any light on the 
background of the case I was investigating. He said he would look 
into them and let me know. He did, and he told me that he didn’t 
think there was anything in there in which I would be interested. 

The Cramman. Would you say, Mr. Keating, that wiretapping is 
used widespreadly in New York, for political purposes 

Mr. Witu1am Keattne. Yes. I think it has become habit forming. 
[ think that back in the campaign of—the very heated three-way 
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campaign for major—I don’t know whether it was 1950 or 1949, but 
I remember the people who were running for office. There were some 
char made about underworld backing for each of two of the 

arties who were running. I think Mr. Pecora, Mr. Impellitteri, and 

{r. Corsi were involved in a three-way race for mayor that year and 
there were some charges and countercharges of underworld backing. 
Somebody charged that Mr. Impellitteri was backed by Three-Fin- 
gered Brown, a man whose right name is Mr. Lucchese, and that 
Mr. Pecora was backed by Mr. Costello. These were charges made 
in the heat of the campaign and they were published in the paper. 

The Cuamman. Who was Mr. Corsi backed by ? 

Mr. Wiu1amM Keatina. There was some belief that he was backed 
by the Republican Party. 

Mr. Ropino. Mr. Keating, I would like to ask one question. Asa 
result of that wiretap that was placed by that individual who was 
supposed to have suggested a bribe for that intended detective to lay 
off, or do something, what was the actual conclusion? Was anything 
further done about it? Were they able to clear this person, or what! 

Mr. Witu1Am Keatine. I don’t think there was any investigation 
made of the so-called information. 

As I said, on the face of it, and on the basis of all the facts I knew, 
that it had to be false. I know it was false. 

The Mr. DeSapio mentioned in the information happened to be, to 
my knowledge, a friend of the deceased, the man who was shot by 
three thugs. I think he helped the family indirectly or directly— 
either he or his family, or people in his political organization, helped 
the family of the deceased with burial expenses and things like that, 
that are done frequently in that part of New York. 

All the facts added up just to the conclusion that this was phony 
information. How could this man turn around and pay $5,000 to a 
detective to buy him off the case of a man who was shot, who was 
a friend of his? 

Mr. Roptno. I would like to point this out and see if you agree: 
In other words, had it been other than false information you would 
be of the opinion that the people who ordered the wiretap would have 
proceeded and pursued that further, would they not? 

Mr. Wiiu1am Keating. Absolutely. They would have called some- 
one in. 

Mr. Fine. The fact is that the press carried this story many times 
since that information was revealed. 

Mr. Wiiui1AmM Keratrne. What story is that, sir? 

Mr. Fine. The story about the wiretap, on DeSapio’s wire. The 
press carried this story, it was in New York sometime after that. 

Mr. Witi1amM Keatine. Within the last several months there was a 
report of it. I think I was questioned about it by the press, and it got 
into the papers. 

Mr. Five. There the conclusion was that there was no truth as to 
any wrongdoing on the part of the district leader. That was the 
conclusion. 

Mr. Wuu1am Keatine. That was the information I gave to the 
press. However, the district attorney said only this: He said that he 
has never tapped a wire for political purposes, and the only reason 
that he taps a wire is the reason outlined in the statute. 

Mr. Fine. He didn’t say he found any wrongdoing ? 
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Mr. Wiii1aMm Keatine. He didn’t say that; no. 

The Cuarrman. That story is cropping up when Mr. DeSapio’s 
name is mentioned. We constantly meet it. . 

Mr. Witu1am Keatine. This was only one of several I was going 
to mention, Mr. Celler. 

As a result of the charges that were hurled back and forth during 
that particular mayoralty campaign, the district. attorney instituted 
an investigation, and I think questioned a number of political leaders 
before the grand jury, and I know in connection with that a number 
of wiretaps were installed. 

Then, on another occasion where Mr. Francis X. Mancuso, who I 
think was a district leader up in East Harlem, charged publicly that 
the underworld was lining up his captains against him for the pur- 
pose of ousting him. I know that that became the occasion for instal- 
lation of wiretaps on political leaders and politicians. 

I know that Mr. Lazarus Joseph had his wire tapped, although he 
later denied it. 

The Cuarrman. A former comptroller? 

= Wiuu1am Keating. A former comptroller of the city of New 
York. 

The information is that when he found out about it he went down to 
the district attorney’s office and raised hell about it. I know he told a 
number of his friends about it, and later when it came out in the paper 
he and Mr. Hogan both joined in a denial of that fact. 

The Cuatrman. In these taps for political purposes that you men- 
tioned, were the taps based upon court orders, and were subterfuges 
used for the purpose of obtaining the court order? 

Mr. Wriu1am Keatine. Yes. The point I am making is that there 
is no problem to obtaining a court order under the present law for 
this purpose. Under the law the district attorney is required to file 
an affidavit with the judge to the effect that he has reasonable grounds 
to assume that evidence of a crime can be obtained by tapping a 
particular wire. 

Now, the words “reasonable ground” I think give a district at- 
torney—and I want to make it clear that I am talking here about 
honest district attorneys, about whom no breath of scandal has ever 
been whispered. 

I think to make a stronger case—to make this argument as strong 
as possible, I am taking and using as an example, the office of a man 
who has the reputation of being one of the greatest district attorneys 
in New York State. Honesty unquestioned. Integrity unquestioned. 

And now, showing how easy it is for people who are not criminals 
to have their wires tapped under a court order that requires nothing 
but a general allegation that the district attorney believes, or has 
reasonable ground to believe. 

Now, what is this reasonable ground? It doesn’t have to be set 
out in the affidavit. The judge is supposed to inquire, if he will, but 
they don’t. And if they do, then the district attorney can take his 
Wiretap orders to another judge who doesn’t inquire. 

Mr. Fine. Mr. Keating, there are two questions I would like to 
ask you. First, are there any of these court orders obtained in a John 
Doe proceeding, where the name of the individual itself doesn’t appear 
in the order? Where the true name of the person whose wire is to be 
tapped does not appear in the order, itself ? 
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Mr. Wiu1am Keating. The investigation may be a John Doe in- 
vestigation, but the law specifically requires that the name of the 
person whose phone is to be tapped must be set out in the affidavit, 
because you have to specify in the affidavit and the court order—the 
court order, too, must be very clear and specific as to the telephone 
and the name of the subscriber. And also whether or not it is a pay 
phone—a coin booth. 

Mr. Frve. I know that that is the statutory requirement, but the 
question I put to you is whether or not in fact orders have been ob- 
tained-where the actual name does not appear. 

Mr. Wit11am Keating. I don’t know of any orders obtained by 
district attorneys where that practice has been followed. I think 
the district attorneys have been scrupulous in that regard. It is so 
easy the way it is, that there is no need for getting around any law. 

Mr. Frne. On the other question: In the district attorney’s office 
where you were employed, are these orders in form? Are they 
printed up ? 

Mr. Wiu1am Keatine. They are typed, but that reminds me of 
something that I discovered when I was looking through the old files, 
of the old investigations, in connection with this same waterfront 
investigation. I went searching through the office to find out if there 
were any previous waterfront racket investigations, and found that 
there had been one back under Mr. Dewey’s office, although there was 
no real distinction between Mr. Dewey’s staff and Mr. Hogan’s staff. 
They were practically the same staff that continued over the years. 

I found that back in the late thirties, there had been a waterfront 
investigation. I went looking through the wiretap orders. You 
had to go through all the different files to get them, because I wanted 
to read some of the old wiretap reports, and before I could find them 
in the files, I had to get the information from the court order. 

I was amazed to find that a number of different wiretap orders were 
drawn on different phones in different investigations, all using the 
same case head, or the same investigation, as the basis on which the 
wiretap order was sought. 

Now, that means only one thing: It wasn’t necessary to do that in 
order to get the order. It would have been just as easy to draw up an 
order under the heading of People against John Doe. “I am in charge 
of a waterfront investigation, the investigation of murder and so 
and so, and in connection with that I feel I have reasonable grounds to 
believe I can obtain evidence of a crime by tapping this wire.” 

But apparently it was easier—and this is only a few years after the 
constitutional convention that permitted this—it was easier just to use 
the same general heading. I remember the name of the case that 
covered a number of different wiretaps. It was an investigation in- 
volving the search for a fugitive in connection with the taxicab extor- 
tion case and the name of the fugitive was a Patsy Murray. I remem- 
ber that name because I saw it so many times on so many different 
wiretap affidavits. That was back around 1939 or 1940. 

Mr. Fre. Is every order typed? 

Mr. Witxiam Keating. They are all typed up about like this [indi- 
cating |. 

Mr. Fine. They are not mimeographed ? 

Mr. Wi1u1am Keatine. No, they are not. I don’t know about the 
system in the police department. This is the district attorney’s office 
I am talking about. ; 
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Mr. Roptno. Mr. Keating, what is the responsibility placed on the 
judge before he issues this order? You talk about the district attorney 
certifying that he has reason to believe that certain evidence will be 
available. Now how about the judge ? 

Mr. Wiiu1am Keatine. Under the law the judge has the right to 
inquire. I don’t know if he is obliged to inquire, under the language 
of the statute, but he has the right to inquire, which I think imposes 
upon him an obligation to inquire into the foundation for these affi- 
davits. But that is not the history of wiretapping in New York. 
The judges have not inquired. 

Mr. Roptno. To your knowledge they have not inquired ¢ 

Mr. Witu1am Keratine. Except in one case that I know of. Judge 
Saul Streit, who is now a supreme court judge in New York, when 
he was the general sessions judge I went up to him with a wiretap afli- 
davit and order to be signed, and this wasn’t just in the language of 
the statute. This was a case where I had information, and I set out 
the information in the affidavit. But he inquired into it. He put me to 
my proof. And then he denied the application. 

Mr. Roprno. Notwithstanding the fact that you included the infor- 
mation in the affidavit. 

Mr. Wiiu1am Keatine. Yes, but he wasn't satisfied with it, and I 
didn’t quarrel about it. I was a little bit happy to find there was one 
judge down there who did that. I might have been disappointed that 
[ lost my application, but in reflection later on, I felt that it was a 
good thing. But you see, a judge like that, you don’t—in the district 
attorney’ s office, you don’t go to him with wiretap orders. That is the 
flaw in the law. You can go to any of the judges because it is an ex 
parte order and you are not required to go into the motion part. 

Mr. Fine. There is one question of procedure I would like to clear 
up in my mind. In the ordinary case, where the lawyer submits an 
ex parte order, the experts in the court, the clerks—special 2, for in- 
stance, in the Supreme Court—check on the formal requirements of 
the statute. The judge doesn’t do that. He relies upon the clerks to 
make sure that every statutory requirement has been met. 

Now, in these court orders that vou have obtained, yourself, from 
a judge in general sessions, does he do it himself? Does the judge 
do that himself, or does he have a clerk ¢ 

Mr. Witaiam Keating. The only thing that differs in these affidavits 
and orders, from one order to another, or from one affidavit to an- 
other, is the name and telephone number of the person whose wire is 
sought to be tapped. 

Mr. Fixe. Now, I understand that. Iam merely asking you whether 
or not the judge himself, as a matter of procedure, checks on the formal 
requirements of the statute. 

Mr. Wintuiam Keating. I have never seen anyone but a judge read 
2 Wiretap order or look at it in my presence. As a matter of fact, I 
have seen them frequently take the order and sometimes look at it and 
sometimes not look at it, and sign it where they are required to sign 
it. And then asking a clerk, ora confidential attendant to come in with 
a large envelope, sealing it, and asking the attendant to place it in his 

safe. And on some occasions, I have seen the judge hand the order 
back, the original copy—the original copy which he is supposed to, 
under the law, menered in his office. 

64652- 
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I have seen one judge, at Jeast-—I don’t remember his name-—I have 
seen one judge return the original to the assistant district attorney, 
just because he didn’t want to keep them. He didn’t want to know 
whose wire was being tapped. Didn’t want anyone to think he knew 
whose wire was being tapped. 

Mr. Fre. Is there a provision in these affidavits that no previous 
application has ever been made to any other judge? 

Mr. Witiram Keratine. No. 

Mr. Fine. There is no such provision ¢ 

Mr. Wituiam Keatina. No. 

Mr. Scorr. Will the gentleman yield? 

Mr. Fine. Yes. 

Mr. Scorr. As you indicated a few moments ago, the document is 
signed, put in an envelope and, you say sealed ¢ 

Mr. WitirAm Kearine. It depends on the individual judge. Some 
of them seal them and put them in the safe where nobody can have 
access to them. 

Mr. Scorr. There is no copy kept? No copy left with the clerk’ 

Mr. Winiiam Kerarine. I will break down the four copies. The 
original of the order and the affidavit stays with the judge. A copy 
of the affidavit and order stays with the district attorney and he, 
depending on the practices of his office, will place it in the case file. 

Now, a copy of the order alone—not the affidavit, but a copy of the 
order has to go to the telephone company legal bureau, and they 
are supposed to keep them. I don’t know how long. 

Mr. Scorr. Who sends it to them ? 

Mr. WiturAm Kearine. The police who install the wiretap have the 
responsibility for placing one with the telephone company. Then 
the polce squad has to keep a copy of the order at the plant where the 
wiretap is installed and keep it there until the plant is removed, and 
then keep it in the files of that particular squad. 

Mr. Scorr. Therefore, the clerk of the court previously referred to, 
does not. have any file? 

Mr. Witiram Kerarine. He doesn’t even get a look at the order, in 
my experience. 

Mr. Scorr. Where one is a a research to determine how 
many wiretaps were made, he wouldn't be able to go to the clerk and 
say, “How many applications of this kind have you taken up?” and 
find out anything. 

Mr. Witiiam Keating. I must point out now, sir, that I am talking 
about one court in New York. General sessions in the county of New 
York. Which tries all of the criminal cases in New York County. 

Now, the police department of New York City, in New York County, 
take their wiretap orders to the supreme court which is two blocks 
away. Now, what happens down there, I think that the police would 
have the same reason that a district attorney has for taking it directly 
to the judge. These are not the types of things that you want to have 
a number of people looking at—at least they feel that they aren’t— 
and it is quite possible they just take them to the judge but I don’t 
know. 

Mr. Scorr. What I believe is the analogous situation is in Philadel- 
phia, namely is that there is good reason not to leave the record in the 
clerk’s office so the clerk would know how many orders had been 
made or how many wiretaps were going on. Is that right? 
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Mr. Witu1am Keating. That is right. 

Mr. Scorr. It is not available to the clerk who can give it to some 
lawyer who comes in and says, “I want to know how many wiretaps 
go on.” 

Mr. Winuiam Kearine. I know of a story which is told by lawyers, 
which might spread some light on that problem. 

A judge had occasion to make a speech one night and criticize judges 
who sign orders without looking at what they are signing, and I think 
he had particular reference to the Nanc y Choremi ¢: case— whether this 
is.a. true story or not I think it illustrates a point. I believe it to be 
true. 

The Nancy Choremi case is the case of a woman who was the subject 
of a wiretap that eventually brought about her trial as a prostitute in 
the magistrate’s court. It was a case of the police, I think, stumbling 
over a conversation that she had with somebody else and then bringing 
about a prosecution. 

I don’t know whether the wiretap order was signed before or after 
the wire was tapped, but one of the lawyers who was present on this 
occasion told the judge later, for the first time, that he was the judge 
who had signed the order on Nancy Choremi. 

What frequently happens in chambers, in ex parte proceedings where 
a number of orders have to be signed by a judge—and many of these 
are routine orders—the clerk will check them over, look at them to 
see if they are legally sufficient, and then spread them out like this 
| indicating] so that only the place for the signature appears, so that 
the judge doesn’t have to look through every one of these routine orders 
which have all been checked by his clerk, anyway. 

Whether this is a true story, or not, that is what is supposed to have 
happened. The judge signed it without checking it. 

The CHarrman. I suppose among a group of men there may be 
judges who are careful and judges who are negligent, but you don’t 
want us to infer a sort of general indictment against the judges of the 
Supreme Court of New York County, do you? 

Mr. Wint1am Keatine. No; but I thought this would help to solve 
the problem of what the procedure is in the supreme court. 

Now, I was saying before that I believe the police will take the order 
right to the judge, but if this stor y is true, then, apparently they don’t, 
because they must go through the clerk. 

Mr. Fixe. Mr. ‘Keating, I just wanted to clarify the situation so 
— Mr. Scott of Pennsylv: ania doesn’t get the story incorrectly. In 

New York you have different kinds of ‘clerks in the supreme court. 
You have the county clearks with whom papers are filed, but you also 
have the expert clerks, the clerks who check on the formal require- 
ments of the statute, and unless we are told that that procedure isn’t 
followed, that these clerks do check these papers—that the police de- 
partment goes directly to the judge, then these clerks themselves would 
have no information, but if it is true that the papers go through the 
judge at special term, and these experts on formal requirements, then 
certainly it is perfectly clear to me that these clerks would have some 
information that they could ap 0 to an investigator. That is the 
only point I wanted to make. I don’t know the practice or procedure 

myself but I am pretty sure there isn’t a judge in the supreme court— 
perhaps a judge like Judge Hofstadter might look at the papers him- 
self but there isn’t a judge in the supreme court who doesn’t first ask 
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the expert in the court, the clerk at special term, who has been there al) 
his life, and is experienced, to check on the formal requirements. And 

certainly that man who checks on the formal requirements would be 
able to tell us at the end of any one week, how many orders have come 
through for the judges in the court to sign. 

Now , isn’t that logical ? 

Mr. Witi1aAm Keating. Yes; but that only would be part of the 
story. 

Mr. Fine. That is right. 

Mr. Witi1am Kratine. The police department takes them there:but 
the police department may take them over to Kings County. They 
may take them to a judge in any number of courts. 

Mr. Fine. If the procedure i is the same, that it goes through the 
clerk’s office, an investigator could find out from the clerk through 
whose hands these papers go. 

Mr. Witu1amM Keating. It may be that some judges require them to 
go through the clerk and other “judges permit the police to come in 
personally as they do in general sessions. 

Mr. Frxr. It is per fectly obvious then that the clerk through whose 
hands these papers have gone would have some knowledge as to how 
many orders have been submitted, isn’t that so? 

Mr. Witt Krartine. Yes. 

Mr. Scorr. The only experience you have had, confined to the gen- 
eral session court, indicates that the clerks do nothing about it ? 

Mr. Witi1aM Keratinea. No, they do not. 

Mr. Fine. Except that the private attendant of the judge knows. 
He is the fellow who is putting it in the envelope who puts it in the 
safe. 

Mr. Witi1am Keating. He would know that it is a wiretap order 
but he wouldn’t see it. 

You see, when you have the choice of going to any one of nine judges, 
how can—— 

Mr. Frxr. No, but this is true, isn’t it, Mr. Keating, that the atten- 
dant in the judge’s office, in general sessions, doesn’t know whose name 
is on the order, but he certainly knows whether or not he has put 20 or 
30 or 100 or 200 orders in that safe in one week. 

Mr. Scorr. That isn’t the clerk. That is the attendant to a judge. 

Mr. Frve. Well, somebody else knows besides the judge. That is 
the only point I am making, Mr. Scott. 

The CuarrMan. I think we understand. 

Mr. Kennetu Keartine. Are these affidavits in printed form? 

Mr. Wituram Keatine. They are typed. 

Mr. Kenneru Keatine. Is each one typed separately or does the 
district attorney’s office maintain a set of forms? 

Mr. Neen: riAM Keating. No, it was our practice to dictate the order— 
well, as far as the or der was concerned, that could be a form, but vou 
copied from a previous order. There was no mimeographed form that 
I can recall. 

The affidavit in most cases, you could follow a form there. You 
keep a carbon copy of a previous order in your file for the purpose of 
using a form. 

Mr. Kenneru Keating. Who signed the affidavit ? 

Mr. Witu1am Kearine. The affidavit is signed by the assistant dis- 
trict attorney. 
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Mr. Kenneru Keating. The one in charge of the case? 

Mr. Wiit1am Keatine. The one in charge of the case. 

Now, about 5 or 6 years ago, or before 5 or 6 years ago, in that office, 
an assistant district. attorney could of his own volition draw up a 
wiretap order, take it up to the judge and have it signed, notify the 
police and the telephone company and the wiretap was in w ithout 
aie of his superiors having to pass upon it. 

Mr. Kenneru Keatrnc. Was that true in 1948? 

Mr. Wiit1am Keating. I think it was true in 1948 but it was around 
that time that it was changed, that the district attorney had to be 
notified. 

Mr. Kennetu Kearine. Was it around that time that the district 
attorney required that they all pass through him ? 

Mr. Wititam Keattne. Yes, and also “that certain sensitive wire- 
taps had to be taken before a particular judge. 

Mr. Kennetu Keatrine. They laid down the rule that they were to 
co to one particular judge for what were called sensitive wiretaps? 
Is that right ? 

Mr. Witt1aAm Kwratine. Yes, sir. 

Mr. Kenneru Keating. What was the category of sensitive wire- 
taps ¢ 

ee. WitiiaM Keating. Well, I suppose it would include important 

keteers, labor unions, or labor union officials, and political figures. 

T he CHAmMAN. What was the last, political officials ? 

Mr. Witi1am Keattinea. Political figures. I don’t remember the 
exact specifications but I think generally that is what he meant. 

Mr. Kennern Keating. When was that rule laid down? 

Mr. Witi1am Keating. Sometime in the late forties. 

The CuHairman. Who was the district attorney then? 

Mr. Wit1am Keatine. Mr. Hogan has been the district attorney 
for upward of 15 years, so that would cove *any time in the forties. 

Mr. Kennera Keating. Was that prior or after the tap being 
placed on Mr. DeSapio’s telephone ? 

Mr. Wituiam Kearine. I don’t think there was any connection 
between the two. I don’t remember whether it was prior or after, 
but I don’t think there was any connection. 

Mr. Kennern Kearine. Do you know who signed the affidavit for 
the DeSapio tap? 

Mr. Witi1am Keatine. It was another assistant in the homicide 
bureau. If I hadn’t been on vacation, I suppose I would have been 
asked to do it. 

Mr. Kenneru Keating. Would you have done it? 

Mr. Witu1am Krattne. Well, I have the benefit of a good helping 
of hindsight right now, but I think hindsight aside, I would have done 
it, yes, sir; if I “had been asked by Mr. Hogan—but I’m sure he would 
not have asked me if I told him I did not believe the information. 

The Cuarrman. Do you know anything about the practice upstate 
by the State troopers ? 

Mr. Witu1am Keatina. No, I do not, sir. 

The Cuatrman. You read a statement attributed to Governor Dewey 
at the constitutional convention where, I think he said, events woalt 
lead to nullification of the protection that the citizenry has against 
illegal searches and seizures and invasion of privacy. 

Mr. Wini1am Keating. And self-incrimination. 
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The Cuairman. Do you want us to infer that what has happened in 
wiretapping has indicated that that prognostication of Governor 
Dewey has come about ? 

Mr, Wituiam Kearrine. I think the history in New York City of 
the disregard by the police of the restriction against, or the protection 
against unlawful search and seizures, when they break into homes 
w rithout court orders, and the invasion and the acceleration of the 
invasion of individuals’ privacy over the last 15 years in New York 
City by both illegal and legal wiretapping, has resulted in a situation 
where I think, in effect, we have almost reached the point that Dewey 
predicted we would arrive at some day. 

Now, these privileges have not been abolished but they have been 
pretty well battered about, without the public knowing too much about 
it. Very little information on this subject of wiretapping, particu- 
larly, has been given to the public by either the district attorneys who 
have signed or initiated these orders in a very perfunctory way, or by 
the judges who have signed them in a very perfunctory way, or by 
the telephone company who have regarded their public trust as public 
utilities, in a very perfunctory way, and I think the public has been 
treated in a way that—well, I think you would say the public is en- 
titled to just a little bit less shoddy treatment from all of them. 

The Cuarrman. And this hearing, probably, is the first airing that 
has been given to this very, very serious problem ? 

Mr. Wiiu1am Keatrne. Yes, and I was surprised, Mr. Celler, that 
this turned out to be the first real airing. Tama little surprised that 
it hasn’t come sooner in New York City and New York State. 

The Cuarrman. I presume agreeably surprised. 

Mr. Wiuu1am Keatine. Well, yes, definitely, sir; and I was also 
very happy to learn last night that my disappointment about the law 
profession generally on this question was not entirely justified, when 
T found out that the See Bar Association has really been 
doing a job on this wiretapping business, and they have introduced 
a bill into the Pennsylvania Legislature that is coming up in a couple 
of weeks—if you would permit me, sir, I will read it, because it is a 
very short bill. I think it is an example of what Philadelphia lawyers 
can do, and interestingly enough it is written in language that I think 
even lawyers can understand. 

The Carman. You may read it. 





No person shall intercept a communication by telephone or telegraph without 
permission of one of the parties to such communication, and no person shall 
install or employ any device for overhearing or recording communications pass- 
ing through a telephone or telegraph line with intent to intercept the communi- 
eation in violation of this act, and no person shall divulge or use the contents or 
purport of a communication intercepted in violation of this act. And whoever 
willfully violates, aids, abets, or procures a violation of this act is guilty of a 
misdemeanor and shall be punishable by imprisonment of not more than 1 year or 
by fine of not more than $5,000, or both, and shall be liable to any person whose 
communication is unlawfully intercepted or divulged for treble the amount of 
any damage resulting from such unlawful interception, divulgence, or use, but in 
no event less than $100, and a reasonable attorney’s fee. 

The term “person” includes natural persons, business associations, partner- 
ships, corporations or other legal entities, and persons acting for or purporting 
to act for any government or subdivision thereof, whether State or local. The 
term “divulgence” includes divulgence to a fellow employee or official in govern- 
ment or private enterprise or in a judicial, administrative, legislative, or other 
proceeding, and except as proof in a suit or prosecution for a violation of this 
act, no evidence obtained as a result of an unlawful interception shall be ad- 
missible in any such proceeding. 
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The Cuarrman. That wipes ~- wiretapping in toto. 

Mr. Witziam Keatine. Yes. I don't think they like wiretapping in 
Philadelphia. 

The reason I raise that is this: In a letter from John Patrick Walsh, 
a practicing attorney in Philadelphia, who is chairman of the commit- 
tee on criminal justice and law enforcement of the Philadelphia Bar 
Association, he wrote me about this bill and asked me to come down 
and see him and he says here 
proponents of wiretapping here frequently cite District Attorney Hogan’s state- 
ment that it has been effective in New York in combating crime and facilitating 
arrests. I would like to talk with someone in New York who would bring me uv 
to date on whether or not wiretapping has been effective in your State. 

Mr. Dilworth, the district attorney of Philadelphia addressed 
meeting of the bar association and made a great point of the fact that 
the district attorney of New York told him that wiretapping was 
ibsolutely necessary for the enforcement of the law. 

I think that it is important to point out, especially since the influ- 
ence of the district attorneys in New York who have exaggerated the 
worth of wiretapping, is spreading over other States where. the people 
ure honestly angry about this, and where they are honestly going about 
to introduce a bill that will wipe out this evil, and with the influence 
of these district attorneys of New York creeping over into Philadel- 
phia, I think it is important to point out again, to repeat again, that 
the record demolishes—demolishes—the statements of any district 
attorney who will come in before anybody and say that wiretapping 
is the good right arm of the district attorneys and if you cut it off they 
will have to crawl around in the dirt with their fingers to scratch 
for evidence. 

Mr. Kennetu Keatine. Mr. Chairman, I wonder if in the light 
of the statements which this witness has made, whether it would not 
be in order to call Mr. Hogan, the district attorney of New York 
County, or at least invite him—call his attention to this testimony, 
and invite him to be present if he would like to put light on this 
subject. 

Mr. Fotey. I spoke to Mr. Hogan about 2 weeks ago in New York 
and he said he would take it under advisement and indicate whether 
or not he would come. 

The Cuarrman. You haven’t heard since / 

Mr. Forry. I haven’t heard since; no, sir. 

Mr. Kennetu Keatina. I suggest that the invitation be renewed, 
that we are shortly going to close the hearings, and if it would be 
in order, I think it might be well to let him have a copy of this testi- 
mony and see whether or not next week he would like to appear 
before us. 

Mr. Fotey. Yes, sir. I will see that a copy is forwarded to him, 
tomorrow. 

The Cuamman. And with a request that the committee would like 
to hear his testimony, particularly in the light of the information 
(disclosed by Mr. O° Mara, and by Mr. Keating. 

Is there anything else you care to tell us, Mr. Keating / 

Mr. .Wittiam Keatrne. No, sir, except that whenever speaking 
about this, or being questioned about it, the inevitable question comes 
up, “Well, what is the solution? Do you believe wiretapping should 
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be abolished altogether? Don’t we need it for murder, kidnaping, 
espionage, or national security ?” 

Whether or not we need it for national security, I think depends 
on a number of things. It would first have to be demonstrated, | 
think, to the satisfaction of the public, and certainly to your satis- 
faction, gentlemen, that the abuses that I believe are matters of record 
now, or will become matters of record in the near future, that these 
abuses of authorized wiretapping have to be prevented and wiped 
out before the authorizations for wiretapping can be expanded, on 
any level. And that certainly in murder cases and all cases on the 
local level, I think it is in the public interest to abolish legal wire- 
tapping outright, because it is only a screen behind which illegal! 
Wiretappers can operate, and behind which even the most honest law 
enforcement officials are able to get political information they 
couldn’t get any other way. By removing that screen, you wipe out 
all the abuses, you wipe out the illegal wiretapping, or at least make 
the laws enforceable. On the national level all I can say, since | 
am not qualified on problems of national security, all I can say is, 
xs a citizen, I think it is well to remember that it has always been 
true in this country that national security really begins in the home. 

The Cuarrman. I think I am speaking for myself and I infer to 
speak the views of most of the members, if not all the members, of 
the committee, that we feel that wiretapping should be outlawed 
except in case of espionage, treason, sabotage, and matters concerning 
the Atomic Energy Act but where alw: ays we are concerned, in allow- 
ing wiretapping in those cases, there is always a possibility of great 
abuse. We are endeavoring to devise some kind of a statute that 
would eliminate or minimize » those abuses. 

I think if you are going to allow any kind of wiretapping, there 
is always the susceptibility of abuse. That may be deemed what 
we call a calculated risk. We must try to keep those abuses down to 
a minimum. I think we have sort of arrived at that point in this 
investigation. 

Mr. Kennern Keating. Except I would want to add, Mr. Chair- 
man, I would personally be opposed, I think, to interfering with State 
laws on the subject. 

The CuatrMan. I have expressed myself that way on prior oc- 

casions. From a realistic standpoint I doubt very much whether we 
could get any legislation through the Congress to deprive the States 
of reacting in a way they deem reasonable and proper, by way of per- 
mitting wiretaps under certain conditions. 

: am speaking from a Federal standpoint. 

I don’t think wiretapping should be used for any other crimes ex- 
cept crimes possibly involving the national security. 

Mr. Fine. However, you will agree that wiretapping has been used 
to clear a man, such as the testimony about the person in the armed 
service. By tapping wires they found that a man hadn’t in fact 
committed the crime and they cleared him. 

Mr. Wiuiam Keartine. You could use the same argument for the 
lie detector, for opening mail, and a number of other things which | 
think would be more dangerous in their use. 

The Cuarrman. I will say to the gentleman from New York that 
those cases are so few and far between that it is difficult to use those 
rights just to protect the rights of people. 





WIRETAPPING 


The wiretapping that has been testified to by Mr. Keating is 
mostly involved in filching the rights of the individual and invasion 
of privacy. 

Mr. Fine. You know they say you can let 1,000 criminals go by 
if you can save 1 man. 

The CuatrMan. If there are no other questions, Mr. Keating, we 
will let you go. 

We are very grateful to you for the information which you have 
given us, which I am sure is very valuable. We want to express our 
thanks to Mr. O'Mara likewise. 

Now, we have another witness, Mr. Gordon, here. 


STATEMENT OF MURRAY A. GORDON, NATIONAL LAWYERS GUILD 


Mr. Gorvon. My name is Murray A. Gordon. I am a member of 
the national board of directors of ‘the National Lawyers Guild and 
I am an attorney engaged in the practice of law with the firm of 
Rogge, Zucker, Fabricant & Gordon with offices at 401 Broadway. 
The Nationals Lawyers Guild is an association of members of the 
har which, since its inception in 1936, has been actively engaged in 
the protection of the democratic institutions and the civil rights and 
liberties of the people of the United States. 

It has been the consistent position of the National Lawyers Guild 
that wiretapping can find no sufficient justification in a democratic 
society. We have taken the position that, on balance, the invasion 
of privacy inherent in wiretapping overweighs the minimal advan- 
tages to efficient law enforcement which may be derived from wire- 
tapping. We have assumed this position not for any doctrinaire 
reasons, but because after rationally and objectively appraising the 
evils and the benefits of wiretapping we are convinced that the evils 
are so great and so widespread as to wholly overshadow the benefits 
which may reasonably be said to be the result of wiretapping. These 
views are developed in a pamphlet issued last year by the National 
Lawyers Guild entitled “Is Anybody Listening? A Report on Pend- 
ing Wiretap Legislation.” 

(The following document was supplied the subcommittee by Mr. 


Gordon :) 
Is ANYBODY LISTENING?—A REPORT ON PENDING WIRETAP LEGISLATION 


Would a recording of your last telephone conversation aid in the investigation 
of a national-security matter? ‘Fantastic!’ you say? But how can you be 
sure? The FBI may take a different view. 

Obviously, to determine whether or not your conversation would assist them 
they have to listen; so please step aside and let them set up the wiretap equip 
ment. After all, if you aren’t plotting to overthrow the Government, if your 
conversations are wholly innocent, why should you object? What sort of secrets 
do you have, anyway? 

Rest assured, nothing the wiretapper hears will be divulged (outside the 
office, that is, and barring occasional regrettable “leaks’’), unless it proves 
useful as evidence against you or someone else. Is that all right with you? 
Shall they go ahead? 

If it isn’t all right with you, you’d better keep an eye on Congress, because 
a number of bills now pending say that it’s perfectly all right for the FBI to 
tap your wires and file the records away for evidence, if and when needed, 
And these bills might pass, in the interest of what is loosely described as 
national security. 
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WHAT DO THE PROPOSED LAWS PROVIDE? 


The so-called compromise bill (H. R. 649, Keating), approved by the House 
Judiciary Committee and now before the House itself, would allow the use of 
evidence heretofore or hereafter obtained by the FBI or by military intelligence 
officers in the course of a national-security investigation. Only the Attorney 
General’s permission is needed to tap the wires (and all FBI wiretapping in 
the past has been done with his permission). The evidence may be used in 
any criminal case arising out of or related to national-security investigations. 

This compromise bill was arrived at after consideration of a variety of bills 
introduced in the House and some of the features of these bills, discarded in 
the compromise bill, may still be considered on the floor of the House. A similar 
variety of bills is pending before the Senate Judiciary Committee. Some of 
these bills are broader in scope than the compromise bill, authorizing the use 
of wiretap evidence past or present, without anyone’s permission and with 
even less limitation on the type of case in which the evidence can be used. 
Some are narrower than the compromise bill, authorizing only future wire- 
tapping in national-security investigations and permitting the introduction of 
wiretap evidence only in cases involving national-security violations, and only 
if prior authorization to tap the wires in question was obtained from a Federal 
judge. Such bills provide that the judge must be “satisfied that there is reason- 
able cause to believe that the communication [to be intercepted] may contain 
information which would assist in the conduct of such investigations.” [FEmpha- 
sis supplied.] Presumably, the judge would ordinarily be afforded no proof 
of this beyond a sworn statement of an FBI agent that the conversation to be 
tapped would be helpful. Applications to tap wires would not, of course, be 
made on notice to the person whose wire was to be tapped. He would never 
know that an application had been made; he would have no opportunity to 
oppose it nor would he discover that it had been granted. 


WHAT PRICE NATIONAL SECURITY ? 


If wiretapping is needed for law enforcement and if it will help the FBI in 
preserving our national security, why shouldn’t it be permitted? 

What is the Nation, and wherein does its security lie? Is a nation nothing 
but a territory and does its security lie solely in the safety of that territory 
from invasion? Is a nation something less than the people who comprise 
it and can its security be divorced from that of its members? If the people 
themselves are not secure in their persons, in their homes, in their associations, 
and in their most private and confidential relationships, in what sense will the 
Nation be secure? What greater plot against the national security could be 
devised than one that sought to invade the ideals which gave America birth, to 
destroy the precepts that made it viable, and to sabotage the principles from 
which it draws its continued vigor and strength? 

“The makers of our Constitution,” Brandeis wrote in his famous dissent in 
Olmstead vy. U. 8. (48 8. Ct. 564, 572), “undertook to secure conditions favorable 
to the pursuit of happiness. * * * They knew that only a part of the pain, 
pleasure, and satisfaction of life are to be found in material things. They 
sought to protect Americans in their beliefs, their thoughts, their emotions, and 
their sensations. They conferred, as against the Government, the right to be 
let alone—the most comprehensive of rights and the right most valued by civil- 
ized men.” 

And with this concern in mind, they rejected then and for all times these 
methods of police surveillance and investigation, whatever their merit for 
efficient law enforcement—which would destroy that personal security which 
lies at the core of our national security. 


THE CONSTITUTIONAL QUESTION 


Opening and reading the mail, issuing and checking identity papers at regular 
intervals, universal fingerprinting, registration of all residents, a search of 
everyone’s house now and then—just a quick look-see to discover what evidence 
affecting national security might turn up—all these, like wiretapping, might 
now and then afford the police some information they might not otherwise 
obtain. It is doubtful whether such random, haphazard searches of the popu- 
lation at large are very efficient police methods, but efficient or not, the unde- 
sirability of most of them was decided a long time ago by the adoption of the 
Bill of Rights. 
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The framers of the fourth amendment spelled out the principle very clearly 
by announcing, “the right of the people to be secure in their persons, houses, 
papers, and effects against unreasonable searches and seizures.” They provided 
that no search warrant should be issued except “upon probable cause * * * 
particularly describing the place to be searched and the * * * things to be 
seized.” 

Within the framework of the society of their times, they tried to give the 
American people full protection of the privacy of their homes. But they did 
not. anticipate the science of electronics. They did not foresee the need to 
protect the privacy of persons talking in their own living rooms half a continent 
apart. Not dreaming that a man’s home and his private conversation in it 
with his wife, friends, doctor, lawyer, might be effectively invaded by the splicing 
of a wire down the street, not realizing the possibility of a trespass without 
breaking and entering, not envisaging the feasibility of a search by police officers 
who are never seen or heard and whose presence on the wire is not known or 
capable of detection, they did not guard against it. Or so the Supreme Court 
found when it announced in the famous Olmstead case—made famous largely 
by the dissents of four judges, Holmes, Brandeis, Stone, and Butler—that the 
fourth amendment applies only to tangibles and that when a wire is tapped there 
is no “search” and no thing “seized.” 


THE PRESENT LAW 


Since the Supreme Court has said there is no constitutional protection against 
wiretapping, such protection can come only from an act of Congress. The present 
law (sec. 605 of the Communications Act of 1934), while it does not actually 
forbid wiretapping, does forbid the “divulgence” or “use” of intercepted com- 
munications by any person. (And a Federal agent is a person within the 
meaning of the statute, the Supreme Court decided in Nardone, 302 U. S. 379.) 

It would seem clear that the recording of phone conversations, the creation 
of files containing such information and made available to Justice Department 
personnel, and the use of such information in the conduct of investigations 
would constitute such “divulgence”’ and “use” as the statute forbids. The view 
lately adopted by the Justice Department that disclosure to other persons in 
the Department is not “divulgence” and that use is not “use” unless it is for 
personal gain, has never been tested in the courts. And it is not likely to be, 
since nobody but the Justice Department, through indictment of one of its own 
agents for unlawful wiretapping, could bring it to a test. The Justice Depart- 
ment is understandably reluctant to indict its own agents for following Depart- 
ment policy. 

The Justice Department thus runs no risk of having its illegal wiretapping 
activities curtailed as long as it does not attempt to introduce in court evidence 
which can be identified as wiretap evidence—and such identification is not easily 
produced. But it still cannot boldly produce its wiretap records in court, and it 
is this “defect” in the law which the proposed legislation is designed to remedy. 


SAFEGUARDS AGAINST INDISCRIMINATE WIRETAPPING 


While the Department of Justice seeks legislation which will legalize past 
as well as future wiretapp evidence, some of the proponents of new wiretap 
legislation will not go that far, and they seek to provide safeguards to the 
publie at large. They recognize that there is considerable popular feeling, in 
spite of the Supreme Court’s several decisions on the question, that wiretapping 
is a search and that the recording of a conversation is a seizure, and they feel 
the need, therefore, of providing for something like a search warrant before a 
wire can be tapped. 

But the search warrant requirements of the fourth amendment are that the 
place to be searched and the thing to be seized must be described in particular 
in advance of the search, and no amount of good intentions can frame a similar 
requirement for the authorization of wiretapping. The fault does not lie in 
the legislative drafting. The impossibility is inherent in the unselective nature 
of wiretapping itself and in the fact that it is never possible to know in advance 
what someone is going to say (so that the thing to be seized can be described) 
nor to whom he is going to say it. 

When you “seize” a conversation, you must seize all of it. When you tap a 
wire, you are tapping and recording all calls—both incoming and outgoing— 
and you “seize” the conversation of the person at the other end of the line 
as well as that of the person whose line you are tapping. By the same token, 
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you are “searching” the premises at the other end of the line, and you cannot 
possibly describe these in advance. 

A search warrant to search the home of an alleged criminal does not give 
the police the right to search the homes of all his friends, relatives, acquaint- 
ances; a warrant to tap his telephone cannot help but do so. <A policeman 
with a search warrant can refrain from looking for or taking objects not 
described in the warrant, but how can a telephone tapper refrain from taking 
irrelevant conversations or confidential conversation between husband and 
wife, lawyer and client, doctor and patient? 

Nor does the fact that wiretapping is to be confined, under most of the 
proposed bills, to national security matters add much in the way of protection, 
The term is not defined and the wiretap need only be likely to “assist” in the 
investigation. Judging by past performance, with particular reference to the 
material brought to light in the Coplon case, “limitation” to national-security 
matters will not impair the freedom the FBI exercises to tap (or to ask per- 
mission to tap, where that is required) the wires of persons regarded by it 
as “subversive” or who associate with present or past members of organizations 
regarded by it as “subversive.” It may also see fit to tap the wires—chain- 
letter fashion—of anyone whose conversation was recorded on an incoming or 
outgoing call on such a tapped wire. Nor will it, again judging by past per- 
formance, have any scruples about recording and filing conversations between 
mother and daughter, husband and wife, attorney and client. 


BUT IF THEY HAVE THE EVIDENCE, WHY NOT LET THEM USE IT? 


The extent of wiretapping by the FBI came to general notice for the first 
time in the exposé attendant upon the Coplon case for up to that time the 
Justice Department minimized (where it did not deny outright) its wiretapping 
practices. But of late the Attorney General has been quite outspoken. He 
makes no secret of the Department's extensive wiretapping and offers no apology 
for it. 

Mr. Brownell now claims he has a large number of “cold storage” cases which 
he cannot bring to trial for the sole reason that the cases rest on wiretap evi- 
dence, which is inadmissible. If the evidence has already been collected—or can 
be collected under present law with impunity—should we not then be realistic 
and allow its introduction in evidence? 

First, we should point out that it cannot be assumed that such evidence, if 
admitted, would establish the commission of a crime. In the American tradition, 
a man is innocent until he is proven guilty and a prosecutor’s statement as to 
guilt or the importance of evidence is not tantamount to a verdict of guilty. 
While it is possible that the Attorney General does possess sufficient evidence 
to obtain a verdict, it stretches the imagination to suppose that persons engaged 
in espionage are prone to discuss their plots and conspiracies over the telephone 
while none of their nefarious activities come to light through lawful means of 
investigation. 

But even if Mr. Brownell actually does face such a situation, we say, as we 
have said before, that the sacrifice of basic civil liberties and traditional con- 
stitutional concepts of fair play is to high a price to pay for the possible con- 
viction of a few criminals. 

Moreover, the question is not primarily that of the use which will be made 
of the alleged already-collected evidence. It is rather a question of what effect 
the legalization of wiretap evidence will have upon the gathering of future 
evidence. It is likely that, flagrant as the violation of the present wiretap 
law by the FBI has been, the practice would have been far more extensive if 
the information gained by wiretapping could have been openly used in court. 

An interesting analogy is afforded by a study of State police methods, compar- 
ing those in States where evidence obtained by unreasonable searches and 
seizures is admissible in court with those where it is not. Searches without war- 
rant are prohibited in all States, but State courts vary on the question of whether 
evidence secured by such illegal acts may be used in court. 

In a dissenting opinion where the Supreme Court majority held that the fourth 
and fifth amendments of the Federal Constitution did not operate to prohibit 
the use of such evidence in State courts, the late Justice Murphy effectively 
demonstrated that the rules of the State court on the question virtually con- 
rolled the behavior of the State police. In States where evidence obtained by 
illegal search was inadmissible, police officers were carefully trained and briefed 
as to the permissible limits of search and seizure. In States where such evidence 
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was admissible no such training—with only a single exception—was given. Com- 
menting on this fact, Justice Murphy wrote: “The conclusion is inescapable 
that but one remedy exists to deter violations of the search and seizure clause. 
That is the rule which excludes illegally obtained evidence.” ’ 

This view was recently quoted and reiterated by Justice Douglas, dissenting 
in 2 Similar case, Irvine v. California (347 U. 8. ), decided February 8, 1954, 
who wrote: “If police officers know that evidence obtained by their unlawful 
acts cannot be used in the courts, they will clean their own houses and put 
an end to this kind of action. But as long as courts will receive the evidence, 
the police will act lawlessly and the rights of the individual will suffer.” 

In the light of this experience, it is reasonable to assume that if wiretap 
evidence is rendered admissible in court, more wiretapping will take place. 
Whether or not any more evidence of violation of national security will be 
secured is, of course, debatable. 


WHAT SHOULD BE DONE? 


The law as it now stands is not as good as it might be and has not offered the 
public full protection against invasion of the privacy of the telephone, though 
there is no doubt that it was intended to do so. But because a law has not been 
properly enforced is hardly a reason to give legislative sanction to its continued 
violation. Rather, efforts should be made to strengthen the existing law in 
those areas where it has been found wanting. 

Most needed is an outright prohibition against wiretapping, as such, coupled 
with authority granted to some agency other than the Justice Department— 
its prime violator—to insure that wires are not tapped. <A system of licensing 
wiretap equipment, a requirement that the telephone companies police their 
own lines to root out tapping equipment, the authorization of private damage 
suits by aggrieved persons against law-enforcement agencies which tap their 
wires, and improvement in the rules of evidence to make it more feasible for 
defendants to show that evidence was obtained by wiretapping and thus to ex- 
clude it are among the many suggestions that have been made for tightening 
and enforcing the existing law. These deserve immediate study and con- 
sideration. 

But the most immediate task is that of defeating these pending bills, lest the 
telephone cease to be a means of communication between family and friends 
and serve merely as a device for canceling an appointment with the hairdresser. 
As the Wall Street Journal said of one of these bills (editorial of Nov. 19, 1953), 
“It could create an atmosphere in which people would be afraid to talk on the 
telephone about anything * * * it may be argued that only spies need fear it. 
But it is not quite so simple as that. Telephone conversations can be miscon- 
strued, innocent remarks interpreted as evil. Who would feel wholly secure 
knowing that any conversation could be recorded to use against him? Certainly 
every effort must be made to prosecute as well as discover. But we are con- 
fident the effort can successfully be made without infringing the Bill of Rights.” 

And we, too, are confident that America need not sacrifice national integrity 
and decency in the name of national security. 

NATIONAL LAWYERS GUILD. 

New York, N. Y. 


At previous hearings in connection with similar legislation the 
then executive secretary of the National Lawyers Guild, Robert J. 
Silberstein, issued a statement to the Senate Judiciary Committee 
of the 83d Congress which pointed out that the proposed judicial 
safeguards in legislation then under consideration were illusory. 
An excerpt from that statement is submitted herewith. The argu- 
ments therein made are equally applicable to the present bill, and 
[ commend them to your attention. 

(The following document was supplied the subcommittee by Mr. 
Gordon :) 


1 Wolf v. Colorado (338 U. 8S. 25). 
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ExcerRPTsS FROM STATEMENT OF ROBERT J. SULBERSTEIN FOR THE NATIONAL LAWYERS 
GUILD IN OPPOSITION TO H. R. 8649 


I * * * direct my remarks here to * * * the issue highlighted by the major 
portion of the debate in the House: Whether the so-called judicial safeguards 
which have been written into this bill afford a meaningful protection to the Ameri- 
ean public against the invasion of the fundamental rights of privacy which the 
bill sanctions. 

+. oo om + * * - 


The bill provides no meaningful safeguards. 

Placing responsibility upon Federal judges to authorize wiretapping will not 
provide the safeguards of “due process.” In theory, this bill was to insure that 
the general public would be protected from indiscriminate snooping at the 
whim of a political appointee and his perhaps overzealous law-enforcement 
agents. * * * The proponents of this bill sought to insure, by requiring judicial 
approval, that politics would not play a part, that judicial objectivity would 
be brought to bear to restrict interception to the wires of suspected spies and 
saboteurs against whom the bill was ostensibly directed. Primarily, they sought 
to insure the full guaranty of due process, and to provide a procedure closely 
resembling the search warrant. 

On this score, one Congressman said :? 

“If 1 was the Attorney General you could not give me this kind of power. 
In the first place, I would not want to go into court with the tinge of politics 
upon me. * * * I would want to be where I could say to the court and to the 
jury that what I did was under an order of a court of this land and that I was 
obeying that order, being conscious that I was operating in the only forum in 
which all parties can come together on equal terms.” 

But that is not what this bill provides, and if this Congressman—and others 
like him—voted for this bill believing that it did, they were deluded. 

The parties do not come together before the judge on equal terms or in any 
way at all. The person whose wire is to be tapped is never notified and is never 
allowed to show why his wire should not be tapped. All that the bill provides 
is this: When an FBI agent or military intelligence officer decides that it might 
be useful to tap a wire, he fills out the proper form to get the Attorney General’s 
approval and then either goes before a judge or submits his own affidavit to a 
judge setting forth the fact that, in his opinion, the interception of a particular 
communication may assist in a national security investigation. There would, 
of course, be no hearing. Secrecy is of the essence in wiretapping. Upon the 
basis of the testimony or affidavit of the investigator, the judge would have to 
decide to grant or deny the application. 

There need not even be a showing that the person whose wire is sought to be 
tapped is engaged, or about to be engaged, in any criminal activity whatever. 
The bill does not require that. All that must be shown is that something that 
may be said over his telephone may assist in the conduct of a “national security” 
investigation. 

How can a judge, on the basis of an affidavit from an investigator, and nothing 
else, exercise objective judgment? If the investigator says something useful 
might be heard over a particular phone, how can the judge say it will not? How 
can the judge, any more than the investigator, know what a person is likely to 
say over the telephone or or what someone is likely to say to him in return? 

If the judge wished to make an independent investigation, what facilities 
would be at his disposal? And what would he investigate? Certainly the person 
whose wire is to be tapped cannot be questioned. Even if the judge merely 
wanted further facts about the situation and asked the Department of Justice 
to furnish them, there is no assurance that the facts would be forthcoming. The 
Department might or might not see fit to comply. Complying with such requests 
is time consuming, and the Department might well feel that speed was essential. 
If the particular judge did not agree, the investigator would be free to take his 
request elsewhere. As Representative Willis, the author and sponsor of the 
amended bill, repeatedly explained : ? 

“Under this bill, they can go to any judge anywhere in the United States. We 
absolutely had that under consideration, and we made it free as a bird. For 
instance, if they cannot get a judge in New York to sign one—and I think they 


1 Congressman Forrester, Congressional Record, April 7, 1954, p. 4556. 
2 Congressional Record, April 7, 1954, p. 4543. 
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can, but if they cannot, let them come down to Georgia and I will get them one.” 

This bill will not have the effect of limiting the number of wires to be tapped. 
New York State has a law like this one allowing wiretapping only on prior 
approval of a judge. Fifty-eight thousand taps were authorized in 1952 under 
the New York statute. Mr. Miles F. McDonald, district attorney for Kings 
County, N. Y., in the course of questioning by the House committee, said that 
wiretapping was expensive, cumbersome, and time consuming, but that obtainig 
a court order was a simple thing. It presented no problem of procedure and 
involved absolutely no delay.‘ 

The protection of the search warrant cannot be given to wiretapping. 

The search warrant requirements of the fourth amendment are that the place 
to be searched and the thing to be seized must be described in particular in 
advance of the search, and no amount of good intentions can frame a similar 
requirement for the authorization of wiretapping. The fault does not lie in the 
legislative drafting. The impossibility is inherent in the unselective nature of 
wiretapping itself and in the fact that it is never possible to know in advance 
what someone is going to say (so that the thing to be seized can be described) 
nor to whom he is going to say it. 

a * * co * * & 


The very simplest and most obvious protection of the search warrant is lacking 
here: When someone enters your house with a search warrant you know he is 
there. You know what he has seen and what he has taken. On the other hand, 
the wiretapper, as one Congressman phrased it, is “a Peeping Tom with a latch- 
key plus invisibility.” ° You do not know that he has tapped your wire nor when 
nor for how long. If he says he has tapped your wire and that this tape he holds 
in his hand is a recording of your conversation, how can you dispute him? How 
can you prove that the voice is not your voice, or that, if it is your voice, the 
conversation is not all there or is not in context, How can you even be sure that 
the master tape has not perhaps been cut and spliced (in the interests, no doubt, 
of simplicity and clarity)? You cannot. 

The requirement that permission to tap wires must be confined to investiga- 
tion of national security matters adds little, if anything, in the way of protec- 
tion. In the first place, the term is not defined and the wiretap need only be 
likely to assist in the investigation. 

Secondly, there really is no way in which a judge can effectively restrict the 
wiretapping to national security matters even if the term were defined. The 
fault is inherent first in the nature of wiretapping and second in the nature of 
the subject matter under investigation. The judge certainly cannot order the 
investigator to listen only to useful information and to shut his ears and turn 
off his recorder when irrelevant or privileged conversation is heard. 

Moreover, investigations of so-called national security matters are not like 
investigations of other crimes such as gambling or prostitution where the tele- 
phone is itself an instrument in the commission of the crime. It may be reason- 
able to expect that if the telephone of a suspected bookie is tapped, evidence of 
off-the-track betting will be obtained ; if the telephone of a suspected procurer is 
tapped, a conversation with a call-girl may be intercepted. But if the tap is 
on the phone of someone suspected of Communist affiliations or associations, 
or even on the phone of someone suspected of active engagement in a sabotage 
or espionage, what criminal conversion is likely to be overheard? 

It has not been seriously suggested by anyone that spies and saboteurs discuss 
their plans over the telephone. All that can be hoped for—and, as far as is 
known, all that has ever been intercepted—is information concerning their opin- 
ions, associations, appointments, hotel reservations, grocery orders, ete. Wire- 
tapping will not uncover any plots nor finger any conspirators. At best, it will 
enable an investigator to follow the movements of a particular person, to discover 
his associates, to learn his opinion. It is a poor way to track down conspirators; 
but, as one Congressman pointed out in the House debate:*® “By wiretapping, a 
sovernment can, with far less effort than in any other way, keep track of the 
thoughts and opinions of its citizens without their even knowing it.” 


¥ ” * * * % 


* Quoted by Congressman Rogers, Congressional Record, April 7, 1954, p. 4530. 
* Quoted by Congressman Willis, Congressional Record, April 7, 1954, p. 4538. 
’Congressman Fine, Congressional Record, April 7, 1954, p. 4540. 

* Congressman Fine, Congressional Record, April 7, 1954, p. 4540. 
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Anyone’s wire may properly be tapped under this bill if it can only be shown 
that conversations concerning national security matters may take place on his 
phone or that someone under surveillance may be likely to call [him]. As the 
bill is written, the wire of any Congressman, any Cabinet member, any executive 
office—the White House wire itself—may legitimately be tapped. On any of 
these wires, conversations likely to aid in a national security investigation may 
well be expected to take place. 


* * * 


CONCLUSION 


Will the requirement of judicial approval have any practical effect at all? 
We submit that it will not. It will lend the aura of judicial sanction to a dirty 
business. (For who can say that conduct is lawless if a judge approved it in 
advance?) It will place ostensible responsibility upon the judiciary rather 
than upon Congress. (No one back home can complain.) It will make easier 
the acceptance of the material in evidence. (It will be more difficult for a judge 
to exclude evidence the securing of which he, or his brother judge, has authorized 
in advance.) It wiil do these things. It will lend dignity; it will shift respon- 
sibility; but it will safeguard no one. 

This bill is not—and no wiretap bill can be—directed solely against spies 
and traitors. In practice it cannot be; it is directed against every one of us. 


I would add to these submitted statements only the observation 
that the experience and the revelations with respect to wiretapping 
since last year emphasize and do not detract from the necessity for 
legislation curtailing and penalizing wiretapping rather than legis- 
lation authorizing wiretapping. We would, therefore, recommend 
the passage of legislation such as the pending bill, H. R. 4728, which 
would make it unlawful to tap a telephone wire. 

With respect to H. R. 4513 itself, I would here like to express some 
views which have not, to my knowledge, previously been considered 
or discussed. H. R. 4513 would authorize wiretapping and the use 
of wiretap evidence where the wiretap has been pursuant to an order 
issued by a judge of an appropriate United States district court or 
the Court of Appeals for the District of Columbia Circuit. In the 
attached statements submitted on behalf of the National Lawyers 
Guild, it has been pointed out that this provision for judicial approval 
does not eliminate or even mitigate substantially the evils of wire- 
tapping. I would also point out to this committee that, in addition, 
the provision for judicial approval, which plays so large a role in the 
bill, is unconstitutional. 

Article II], section 2, clause 1 of the United States Constitution 
provides as follows: 

The judicial Power shall extend to all cases, in Law and Equity, arising under 
this Constitution, the Laws of the United States, and Treaties made, or which 
shall be made, under their Authority; to all Cases affecting Ambassadors, other 
publie Ministers and Consuls; to all Cases of admiralty and maritime Jurisdic- 
tion; to Controversies to which the United States shall be a Party; to Contro- 
versies between two or more States; between a State and Citizens of another 
State; between Citizens of different States; between Citizens of the same State 
claiming Lands under grants of different States, and between a State, or the 
Citizens thereof, and foreign States, Citizens, or Subjects. 

It is our contention that the effort of the bill to impose upon the 
Federal courts the power and the duty to issue orders authorizing 
wiretapping is an effort to impose upon those courts jurisdiction over 
a matter which is neither a “case” nor a “controversy” and is therefore 
in violation of the judicial power of the Federal courts as defined by 
the above-quoted article III, section 2, clause 1. 
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The use of the Federal judiciary, as proposed by H. R. 4513, for the 
issuance of ex parte orders authorizing law enforcement agents to 
invade the privacy of persons for the purpose of obtaining evidence 
of the commission of a crime is unprecedented in our history. It was, 
of course, unknown at the common law, and was no part of the fune- 
tions of the judiciary at the time of the adoption of the Constitution. 
it was, accordingly, no part of the Federal judicial power defined by 
article IIT, section 2. For it was intended by those great lawyers 
responsible for the framing of that article—Wilson, Madison, Morris, 
Rutledge, and Sherm: in—to provide in the judiciary article— 


the outlines of what were to them the familiar operations of the English judicial 
system and its manifestations on the side of the ocean before the Union. Judicial 
power could come into play only in matters that were the traditional concern of 
the courts at Westminster * * *, 


Coleman v. Miller (307 U.S. 433, 460). The firmness of this intention 
was recently indicated by the late Chief Justice Vinson in Vationa/ 
Vutual Insurance Company v. Tidewater Transfer Company (337 
U. S. BY, 82, 629) : 


The framers of the Constitution were presented with, and rejected, proposals 
which would have vested nonjudicial powers in the national judiciary. Charles 
Pinckney of South Carolina proposed, for example, that “each branch of the 
Legislature, as well as the Supreme Executive shall have authority to require 
the opinions of the Supreme Judicial Court upon important questions of law, 
and upon solemn occasions.” Early in the Convention, however, the principle 
that the courts to be established should have jurisdiction only over cases became 
fixed. Thus it was then when the proposal was made on the floor of the Con- 
vention that the words, “arising under this Constitution” be inserted before 
“the laws of the United States,” in what is now article III. section 2, Madison’s 
objection that it was “going too far to extend the jurisdiction of the Court 
generally to cases arising under the Constitution, and whether it ought not to 
be limited to cases of a judiciary nature” was met by the answer that it was, 
in his own words, “generally supposed that the jurisdiction given was con- 
structively limited to cases of a judiciary nature”. (See also No. 82 of the 
Federalist Papers. ) 

Since the adoption of the judiciary article, it has consistently been 
construed to confine the powers of the constitutional inferior Federal 
courts, for example, the Federal district courts to the exercise of 
judicial functions in cases or controversies; the imposition of any 
further or different powers upon such courts has been deemed in 
excess and violation of that article. Supreme Court Justice Field 
pointed out in /n ve Pacific Railway Commission (32 Fed. 241, 258 
259), that: 


The inability of the courts of the United States to exercise power in any 
cther than regular judicial proceedings was decided in Hayburn’s case as early 
as 1792 (2 Dall. 409). In March of that year, Congress passed an act providing 
that invalid officers, soldiers, and seamen of the Revolution should be entitled 
to certain pensions proportionate to the extent of their disability, and devolved 
upon the circuit court of the United States of the district, where the invalids 
resided, the duty of examining the proofs presented of the nature and extent 
of the disability, and of determining what amount of their monthly pay would 
he equivalent to the disability ascertained, and to certify the same to the Sec- 
retary of War, who was to place the names of the applicants returned on the 
pension list of the United States in conformity thereto, unless where he had 
cause to suspect, imposition or mistake, in which case he was authorized to 
Withhold the name of the applicant from the list, and report the same to Con- 
gress at its next session (1 Stat. L., 244, see. 2,4). Every circuit judge, except 
one who did not have the question before him, was of opinion that the law 
Was unconstitutional and void. From a statement of Mr. Justice Curtis, in a 


64652—55———_16 
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note appended to the report of the case, it would seem that the judges were 
of opinion that the power devolved upon them by the act was not judicial in 
the sense of the Constitution, and, if judicial, that their decisions could not 
be subject to the revision of the Secretary of War, or of the Congress of the 
United States. Plainly, the power exercised by them in determining the extent 
to which the invalids were entitled to the pensions provided upon the proof 
produced was in its nature judicial, for it required examination of evidence 
and judgment thereon; but it was not judicial in the sense of the Constitu- 
tion, under which judicial power can be exercised only in the cases enumerated 
in that instrument. The judges forwarded their conclusions to President Wash- 
ington, and the act was subsequently repealed. 

A suit being afterward brought against one Yale Todd to recover back ‘the 
amount of a pension paid to him, the question of the validity of the act came 
before the Supreme Court, and judgment was rendered in favor of the United 
States for the money. This case will be found stated at length by Chief Justice 
Taney in a note to the report of U. 8S. v. Ferreira (18 How. 52). ‘This decision,” 
said that great Chief Justice, “has ever since been regarded as constitutional 
law, and followed by every department of the Government; by the legislative 
and executive branches, as well as the judiciary.” Gordon vy. U. S. (697, 703). 

Shortly after Hayburn’s case, Chief Justice Marshall stated in 
Osborn v. United States, (9 Wheat. 738, 819) : 

If we examine the Constitution of the United States, we find that its framers 
kept this great political principle in view. The second article vests the whole 
executive power in the President ; and the third article declares, “that the judi- 
eial power shall extend to all cases in law and equity, arising under this consti- 
tution, the laws of the United States, and treaties made, or which shall be made, 
under their authority.” 

This clause enables the judicial department to receive jurisdiction to the full 
extent of the constitution, laws, and treaties of the United States, when any 
question respecting them shall assume such a form that the judicial power is 
capable of acting on it. That power is capable of acting only when the subject 
is submitted to it by a party who asserts his rights in the form prescribed by 
law. It then becomes a case, and the Constitution declares that the judicial 
power shall extend to all eases arising under the Constitution, laws, and treaties 
ef the United States. 

Again, in Keller v. Potomac Electrie Company (261 U.S. 428, 444). 
it was held: 

* * * the jurisdiction of this court and of the inferior courts of the United 
States, ordained and established by Congress under and by virtue of the third 
article of the Constitution is limited to cases and controversies in such form that 
the judicial power is capable of acting on them * * * 

In Aetna Life Insurance Company v. Haworth (300 U.S. 277, 239), 
Chief Justice Hughes observed : 

The Constitution limits the exercise of the judicial power to “cases” and “econ- 
troversies.” 

While in Nat‘onal Mutual Insurance Company v. Tidewater Trans- 
fer Company supra (337 U. S., at 590-591), Mr. Justice Jackson 
pointed out: 

Of course there are limits to the nature of duties which Congress may impose 
on the constitutional courts vested with the Federal judicial power. The doctrine 
of separation of powers is fundamental in our system. 

Ii sum, as Judge Holmes in the Court of Appeals for the Fifth 
Circuit recently put it: 

The effect of article 3 of the Constitution is not to vest jurisdiction in the 
inferior courts over cases and controversies designated therein, but to delimit 
those in respect of which Congress may confer jurisdiction upon such courts. 
Teras Employers Insurance Association vy. Felt (150 F., 2d 277, 234.) 

If, as indicated, the inferior Federal courts may exercise power only 
in “cases” and “controversies,” then those courts lack, for constitu- 
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tional reasons, the right or the ability to perform the functions 
assigned them by H. R.4513. For the secret, ex parte, procedure there 
provided for the procurement of a wiretap order is no adversary pro- 
cedure and therefore plainly involves no “case” or “controversy.” 

No matter how vague or amorphous the requirement imposed by the 
terms “case” or “controversy” as they appear in the judiciary article, 
the indispensable minimum is the existence of opposing parties. With- 
out adversaries, there can be no “controversy” and no “case.” So 
much is settled beyond question by the authorities. 

Where, pending an action, the control of both corporate parties 
comes into the hands of one party, the matter is deemed no longer a 
“case” or “controversy.” South Spring Hill Gold Mining Com pany 
v. The Amador Medean Gold Mining Company (145 U.S. 300). Simi- 
larly, where from the beginning no real adversaries are present—as is 
the case in the procedure set up by H. R. 4513—no Federal judicial 
power exists. Thus in Muskrat v. United States (219 U.S. 346), the 
Supreme Court of the United States held that Congress could not 
empower the inferior Federal courts to entertain a nonadversary suit 
by certain Indians to determine the validity of designated legislation. 
The Court there held: 


That judicial power, as we have seen, is the right to determine actual con- 
troversies arising between adverse litigants, duly instituted in courts of proper 
jurisdiction. The right to declare a. law unconstitutional arises because an act 
of Congress relied upon by one or the other of such parties in determining their 
rights is in conflict with the fundamental law. The exercise of this, the most 
important and delicate duty of this Court, is not given to it as a body with revisory 
power over the action of Congress, but because the rights of the litigants in 
justiciable controversies require the Court to choose between the fundamental 
law and a law purporting to be enacted within constitutional authority, but in 
fact beyond the power delegated to the legislative branch of the Government. 
This attempt to obtain a judicial declaration of the validity of the act of Congress 
is not presented in a “case” or “controversy,” to which, under the Constitution of 
the United States, the judicial power alone extends. It is true the United States 
is made a defendant to this action, but it has no interest adverse to the claim- 
ants * * * If such actions as are here attempted, to determine the validity of 
legislation, are sustained, the result will be that this Court, instead of keeping 
within the limits of judicial power, and deciding cases or controversies arising 
between opposing parties, as the Constitution intended it should, will be required 
to give opinions in the nature of advice concerning legislative action—a function 
never conferred upon it by the Constitution, and against the exercise of which 
this Court has steadily set its face from the beginning. 


The doctrine of the Muskrat case is amply supported by prior and 
subsequent authority. 

In Smith v. Adams (130 U.S. 167, 173) “cases” and “controversies” 
were said to embrace: 


* * * the claims or contentions of litigants brought before the court for adjudi- 
cation by regular proceedings established for the protection or enforcement of 
rights, or the prevention, redress, or punishment of wrongs. 

Keller v. Potomac Electric Power Company, supra, at 444, held the 
Federal judicial power— 

* * * does not extend to an issue of constitutional law framed by Congress for 
the purpose of invoking the advice of this court without real parties or a real case, 
or to administrative or legislative issues or controversies. 

And in Aetna Life Insurance Company v. Haworth, supra, at 240-241, 
it was specified that : 

The controversy must be definite and concrete, touching the legal relations of 
parties having adverse legal interests. 
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Mr. Justice Frankfurter, in two instances, lucidly delineated the 
relationship of an adversary procedure to the constitutional require- 
ment of “case” or “controversy”: 

* * * a court will not decide a question unless the nature of the action chal- 
lenged, the kind of injury inflicted, and the relationship between the parties are 
such that judicial d-termination is consonant with what was, generally speaking. 
the business of the Colonial courts and the courts of Westminster when the Con- 
stitution was framed. The jurisdiction of the Federal courts can be invoked 
only under circumstances which to the expert feel of lawyers constitute a “case 
or controversy.” The scope and consequences of the review with which the 
judiciary is entrusted over executive and legislative action require us to observe 
these bounds fastidiously. (See the course of decisions beginning with ad 
burn’s case (2 Dall. 409) through Parker v. Los Angeles County (338 U. S. 327). 

* * Regard for the separation of powers, see Muskrat v. United States (219 
U. S. 346), and for the importance to correct decision of adequate presentation 
of issues by clashing interests, see Chicago and G. T. R. Company vy. Wellman 
(143 U. S. 389), restricts the courts of the United States to issues presented in 
an adversary manner (Joint Anti-Fascist Refugee Committee v. McGrath (341 

S. 128, 150-151) ). 

* * * It was not for courts to meddle with matters that required no subtlety 
to be identified as political issues. And even as to the kinds of questions which 
were the staple of judicial business, it was not for courts to pass upon them as 
abstract, intellectual problems but only if a concrete, living contest between 
adversaries called for the arbitrament of law (Coleman vy. Miller, supra, at 460). 

It has occurred to me that some sanction for the bill’s attempt to 
impose nonjudicial functions upon the lower Federal courts might be 
found in the power of those courts to issue search warrants. But that 
power is implied in the fourth amendment which requires such war- 
rants as a condition to a search and seizure and it has been held that 
wiretapping is no search and seizure within the meaning of the fourth 
amendment (A/instead v. United States (277 U.S. 488) : Goldstein v. 
United States (316 U.S. 114): Wolf v. Colorado (338 U.S. 25)). 
Moreover, while the bill here expressly contemplates that wires are to 
be tapped to procure evidence, search warrants traditionally may not 
be issued for such purpose but only to find and seize the instruments or 
the fruits or a crime or property illegally possessed (Boyd v. United 
States (116 U.S. 616) : Gouled v. United States (255 U. 8. 298) : Fed- 

eral Rules of Criminal Procedure, Rule 41 (b)). Search warrants, 
then, are much like regular civil preliminary remedies such as writs 
of attachment; they issue as to specified property before the adversary 
proceeding begins, but in contemplation of it, and with ample oppor- 
tunity for the party adversely affected to know about and to contest 
the seizure, to reclaim the property, and to suppress any evidence re 
flected by the seized property. (See, for example, Federal Rules of 
Criminal Procedure, Rule 41 (d), (e).) In these respects the tradi- 
tional search and seizure warrant differs radically from the wiretap 
order: the latter, based on prospective evidence not concrete prop- 
erty, cannot be the result of a particular description of “the persons 
or things” affected as is required of the oath of affirmation — which 
a search warrant issues; furthermore, the proposed wiretap order 
issues without notice or opportunity to the adversely affected party to 
controvert the invasion of his rights promptly upon the occurrence 
thereof; and even where the party whose wire has been tapped learns 
of the invasion of his rights promptly upon the occurrence thereof: 

and even where the party whose wire has been tapped learns of the in- 
vasion of his privacy when his telephone conversations are offered in 
evidence against him, he still cannot contest the propriety of tlie order 
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xuthorizing the tap because under the bill the proceedings surround- 
ing the issue of the order are secret (sec. (b) (4)). 

‘In conclusion, we submit that the procedure established by this 
bill is nonadversary at the outset, and contemplates no adversary 
proceeding at any stage, and that in this respect the bill is unconstitu- 
tional. For it thereby attempts to invest the Federal courts with 
jurisdiction over matters which fall outside the classification of “case” 
or “controversy” by which the Constitution has exclusively defined the 
Federal judicial power. 

In summary, Mr. Chairman, I want to direct my remarks simply to 
one principal feature of the H. R. 4513, and that is the provision in 
the bill which pertains to court approval for wiretap, and the admis- 
sibility of wiretap evidence. 

Now, the guild has generally taken the position that it opposes any 
legislation which expands the power of wiretapping. I am not going 
to comment on that any further than what I have in my statement, 
but I do submit to this committee that any provision which requires 
1 court order of a lower Federal court as a condition to wiretapping 
or as to the introduction of wiretap evidence, is in violation of the 
judiciary article of the Constitution which precisely and exactly 
defines the powers and the functions of the lower Federal courts. 

I am sure that the members of this committee, as attorneys with 
many years practice at the bar, must be familiar with the fundamental 
concept that a lower Federal court—and the bill proposes to author- 
ize lower Federal courts to issue orders—can act only in the instance 
of a case or controversy. This much is clearly settled from the very 
beginning of the history of this Nation. 

In one of the earliest cases that the Supreme Court had, the Hay- 
burns case, in 1792, where the Congress attempted to impose upon the 
lower Federal courts the duty of passing on the validity of veterans’ 
claims, it was held that this was outside of the power of the Federal 
courts, 

The CHarrman. Couldn’t the United States district court issue a 
warrant for search and seizure? 

Mr. Gorpon. Yes, he could, sir. 

The CuHarrmMan. What is the difference between an order for seizure 
and an order for a wiretap ? 

Mr. Gorpon. There is a vast difference. In the first place, as T am 
“ure you are aware, it has frequently held that search and seizure is 
not within the fourth amendment. That is the result of Wolf against 
Colorado and a whole series of cases. 

Unlike the case here, unlike that obtaining in a search warrant, 
pertains to the procurement of evidence. Whereas a search w sean 
pertains to search and seizure of designated property which constitutes 
either the fruits or instruments of a crime. 

The CHarrman. Was that point ever raised in the Supreme Court 
In any case / 

Mr. Gorvon. No; it never has been. And I take the time of this 
committee only to suggest this, because I think this question has not 
been considered. 

Now, of course, it has been held that wiretapping is not a search or 
seizure. Therefore, I don’t think we can analyze from the search and 
seizure floor. 
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The CuHairman. I think there is some indication in some decisions 
that it is search and seizure. 

Mr. Gorvon. In minority opinions that is true, but the majority 
of the courts have held there is no search or seizure. 

The Cuarrman. If it is not a search and seizure, are we not bound / 

Mr. Gorvon. I think you are. 

The Cuamrman. You think we are bound? 

Mr. Gorpon. I think you are, at least until this point, until the 
Court reverses itself—not an unlikely thing. 

Mr. Fine. You would say it wasn’t search and seizure for certain 
purposes, but this very point, as the chairman has pointed out, hasn’t 
been decided. 

Mr. Gorvon. I beg to differ with you, sir. In the Olmstead case 
it was squarely held that wiretapping does not constitute a search 
and seizure under the fourth amendment. That was squarely held by 
the Court, over the dissents of Justices Brandeis and Holmes, it is 
true, but it is nevertheless the view of the Court and it has been 
such down to Wolf against Colorado, which I believe was decided 
in 1952. 

I make another point on this score. When you issue a search war- 
rant, the officer goes in, searches premises, and seizes certain desig- 
nated property. The person whose property is seized thereafter has 
the opportunity, under the new Federal Rules of Criminal Pro- 

cedure, and at common law previously, to come in and test this. 
It is an adversary proceeding. The initial search warrant is very 
much like a writ of attachment. It starts the proceeding going, but 
it contemplates an adversary proceeding. That is the case or con- 
troversy. When the property is seized and the individual thereafter 
comes in to claim the eee as he has a right to do, or to seek 
to suppress the property as evidence against him, as he has a right 
to, you have the adversary proceeding. There is nothing comparable 
to that in this legislation. 

The Cuairman. Would you permit tapping of a wire by a Federal 
judge under the principles that you announce, after a case had been 
started ? 

Mr. Gorvon. I think it might be different because it then might 
be justified as an incident to a pending case or controversy, and might 
conceivably 

The CHatrMan. Your whole theory is that the judicial power 
extends to all cases in law and equity arising under Federal law ? 

Mr. Gorpon. That is correct. 

The Cuarrman. If a wiretap is had before a case is started, the 
judiciary power w vould not be an umbrella as large as that so as to 
cover a wiretap / 

Mr. Gorpvon. I think that is abundantly clear. Abundantly clear. 

Because in the authorities I have cited in this memorandum, at the 
very least, to have a controversy, even as a layman understands the 
terms, there must be adverse parties, each presenting their own side. 

Mr. Fine. Assuming that some of us thought there should be some 
wiretapping and some “safeguards, what agency would you say should 
supervise the wiretapping ? 

Mr. Gorpon. Our position is that there should be no wiretapping. 
Mr. Fine. I know, but supposing some of us think so. 
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The CuHarrMan. You would have to have a constitutional amend- 
ment, in his opinion. 

Mr. Gorpon. It is possible that an agency, not a Federal court, such 
as the Commissioner might do it. Ora special legislative clerk. But 
I think that would probably take away the very safeguard you want. 
You want an objective, independent, judicial officer to pass on the 
order. 

The Cuarrman. Would you permit it—under the principles you 
enunciated, then it can be permitted by an Attorney General, 
couldn’t it? 

Mr. Gorpon. That is correct. In terms of power, apart from the 
first amendment or the fifth amendment or the fourth amendment, in 
terms of the kind of power that the executive branch has—I am only 
now speaking in terms of the problem of separation of powers—I 
would believe that the executive branch would have the power, quite 
apart from other limitations. 

The CHarrmMan. But you would not want to grant that power to 
the executive ? 

Mr. Gorpon. That is correct. 

The Cuarrman. And therefore since you can’t grant it to the judi- 
ciary, you don’t want to have it at all? 

Mr. Gorvon. Our position is that there should be no wiretapping 
because we think, on balance, after evaluating the benefits which might 
come from wiretapping, as against the evils ‘that we know would flow 
from it, we think it is unwise to authorize wiretapping. But the 
point I want particularly to make clear today, sir, is that that aspect 
of the legislation——and there are various bills which provide for judi- 
cial approval—which depend upon judicial approval of a wiretap, 
is without the scope of Federal judicial power. ° 

The Cuatrman. I get your point and I am sure the other mem- 
hers do. 

Thank you very much, Mr. Gordon. 

We will look into that very interesting point that you raise. 

Mr. Gorvon. Thank you very much. 

The Cuatrman. The subcommittee is in receipt of the following 
documents which will be included in the record at this point: A wire 
from Mr. Harold W. Kennedy, president of the National Association 
of County and Prosecuting Attorneys, and a letter from the Library 
of Congress, American Law Division, subject, State Wiretapping 
Laws. 

(The documents referred to follow :) 

Los ANGELES, CALIF., March 22, 1955. 
Representative EMANUEL CELLER, 
Care Subcommittee of Judiciary Committee, 
House of Representatives, Washington, D. C.: 

As president of the National Association of County and Prosecuting Attorneys, 
the only official national organization representing district attorneys, prosecuting 
ittorneys, and county attorneys of the Nation, wish to be placed strongly on 
record in opposition to your H. R. 76 and 4513 and other bills now pending 
which would absolutely prevent local and State law-enforcement officers from 
intercepting wire or radio communications in necessary cases. Our organization 
firmly believes such strong prohibitions against wiretapping seriously impedes 
hneeessary and effective law-enforcement work. NACPA believes that while 
there have been some abuses, that in special cases it is essential for local and 
State officials not to be legally restricted by Federal law. Our experience 
dictates that adequate intelligence of underworld activities is the law-enforcement 
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officer's most potent weapon against organized crime. Our slogan is “Organized 
law enforcement versus organized crime,” and I speak for approximately 500 
prosecuting attorneys in the Nation. Respectfully request that this telegram 
be read to the committee and placed in the record. 






HaAroLp W. KENNEDY, 
President, 1100 Hall of Records, Los Angeles. 
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LEGISLATIVE REFERENCE SERVICE, AMERICAN LAW DIVISION 










Washington 25, D. C. 
APRIL 6, 1954. 






To: Hon. Emanuel Celler. 
Subject: State wiretapping laws. 

I. States which have established by law a procedure whereby law-enforce- 
ment officers may obtain advance judicial sanction for their wiretapping : 

New York: Upon affidavit by a police officer above the rank of sergeant or by 
a district attorney that there is reasonable ground for believing that evidence 
of crime may be obtained by tapping designated communication lines of iden- 
tified persons, judges of various courts are empowered, in ex parte proceedings, 
to issue an order for the interception of such telephonic or telegraphic com- 
munications. Such orders are effective for a specified time not exceeding 6 
months, but may be renewed by the issuing judge upon his being convinced 
that a renewal is in the public interest. Criminal Code (McKinney, 1945), 
section S813—a. 

This legislation contains no prohibition against the use in court of evidence 
obtained by wiretapping not conducted in conformity therewith. By reason 
of their application of the collateral evidence rule, evidence thus acquired is 
admissible in New York courts (People v. Katz (1952) 114 N. Y. 8S. 2d 360). 

Il. The following States exempt their law enforcement officers from the 
operation of their laws prohibiting the tapping of communication lines without 
the owner’s consent : 

Louisiana: Revised Statutes (West, 1950), title 14, section 322. 

Massachusetts: Annotated Laws (1933), chapter 272, sections 99-102. These 
provisions penalize “eavesdropping” with the aid of dictagraphs, dictaphones, 
or wiretaps, except when authorized by the attorney general or by a district 
attorney; and prescribe wiretapping “with intent to procure information con- 
cerning any official’ matter or to injure another (Valli v. U. S. (1988) 304 
U. S. 586). 

Oklahoma: Statutes Annotated (West, 1937), title 21, section 1782. This 
provision makes it a misdemeanor to disclose the contents of a telegraphic or 
telephonic communication without the addressee’s consent or without lawful 
court order, and with intent to cause injury to the addressee or with resulting 
actual injury to the latter. 

III. States which have enacted legislation (@) prohibiting physical inter- 
ference with wires through cutting, injuring, or molesting the same, (Bb) or 
which forbid interference with messages, or current, or interruption of com- 
munication, (¢c) or which prohibit wiretapping, and (d) divulgence or use of 
Wwiretapped information, except (e) on order of a court: 
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Enacted i 
rea Citations 


\labama - - a, b, e, d Code (1940) Tit. 14 § 84 (18); Tit. 41 §§ 414-416. 

{rizona », d,e Code Ann. (1939) §§ 43-5403, 43-5405. 

Arkansas a, Cc Stat. Ann. (1947) § 73-1810. 

California a, ec, d, Penal Code (Deering, 1949) §§ 591, 619, 640-641. 

Colorado a, b, ¢ Stat. Ann. (1935) ch. 48 § 129, 

Connecticut  d Gen. Stat. (1949) § 8478. 

Delaware a, b, c, » Code Ann, (1953) Tit. 11 §§ 754, 756-757. 

Florida a, b, ¢, Stat. Ann. (1944) § 822.10. 

Georgia t Code Ann, (1953) § 26-8114. 

Idaho a, b, ¢, Code Ann. (1948) §§ 18-6703 to 18-6706. 

Illinois ‘ Ann. Stat. (Smith-Hurd, 1936) ch. 134 §§ l5a, 16 

Indiana ‘ Ann. Stat. (Burns, 1942) § 10-4518. 

lowa a,c Code Ann. (West, 1950) §§ 716-7 to 716-8. 

Kansas a,c Gen, Stat. Ann. (Corrick, 1949) §§ 17-1907 to 17-1908 

Kentucky a, b,c Rev. Stat. (1948) § 433.430. 

Maine ‘ Rev. Stat. (1944) ch. 118 § 13. 

Michigan ‘ Stat. Ann. (1938) § 28.808 

Minnesota a, Stat. Ann. (1947) §§ 620.65, 621.28 (6), 621.33. 

Mississippi f i Code Ann. (1942) §§ 2381-2382. 

Missouri ‘ Ann. Stat. (Vernon, 1953) § 560.310. 

Montana é ,¢c, de Rev. Code Ann. (1947) §§ 94-3203, 94-3321, 94-35-220 (prohibition 
against disclosure limited to telegrams). 

Nebraska ce Rev. Stat. (1950) § 86-328. 

Nevada a, By Comp. Laws (Hillyer, 1929) §§ 7645, 7647, 7649-7650, 7652, 7680-7681, 
10434 (6, 18). 

New Hampshire ¢ Rev. Laws (1942) ch. 442 § 3. 

New Jersey a, b, e, Stat. Ann. (West, 1939) §§ 2 

New Mexico a, b,c Stat. Ann. (1941) § 41-3705. 

North Carolina a,c Gen Stat. Ann. (1943) §§ 14-154 to 14-155, 14-157 to 14-158 

North Dakota a, b, ¢, Rev. Code (1943) §§ 8-1007 to 8-1009. 

Ohio a, b, ¢, Gen. Code Ann. (Page, 1938) § 13402. 

Oregon a, Dd, Comp. Laws Ann. (1940) §§ 23-581, 112-510, 112-515, 112-527 (prohibi- 
tion of wiretapping and disclosure is limited to telegrams). 

Pennsylvania_...____| ¢ Stat. Ann. (Purdon, 1939) Tit. 18 § 4688; (Supp. 1953) Tit. 18 § 4916 
(prohibition of disclosure limited to company employees) 

Rhode Island a, b, ¢, Gen. Laws (1988) ch. 608 §§ 47-48, 73; Laws 1949 ch. 2325 (prohibition 
of disclosure limited to telegrams by company employees 

South Carolina f Code (1952) § 58-316. 

South Dakota a, b, ¢e, Code (1939) §§ 13.4511, 13.4519. 

rennessee a, boe Code Ann. (Williams, 1942) §§ 3103-3104, 10863 (8) 

Utah a, b, ¢, Code Ann. (1953) §§ 76-48-6, 76-48-11, 76-48-13. 

Vermont ‘ Stat. (1947) § 9725 

Virginia a, be Code (1950) § 18-214 

Washington a, b, ¢, RCW (1951) §§ 9.61.040 (6, 18), 9.73.010 (prohibition of disclosure 
limited to telegrams). 

West Virginia f Code Ann, (1949) § 5970. 

Wisconsin t .¢ Stat. (1951) §§ 343.43 (a), 343, 432, 348.37 (b and ¢ applicable only to 
telegraph lines). 

W yoming , Comp. Stat. (1945) §§ 9-1920 to 9-1921. 


171-1 to 2:171-2. 


Comment.—In at least two articles appearing in law journals there is contained 
the assertion that “prosecutions for wiretapping in violation” of the statutory 
provisions set forth above “seem to have been rare. In two reported cases, the 
prosecutions failed because the defendant’s acts were not within the terms of the 
governing statute” (State v. Behringer (1918), 19 Ariz. 502; 172 P. 660; State v. 
Nordskog (1913), 76 Wash. 472; 136 P. 694). In the first case, a private citizen 
who overheard messages delivered over a telephone by placing a dictograph in 
the transom of the room containing the former was held to be an eavesdropper 
who heard messages as they were spoken into the telephone transmitter and 
not while they were sent over the lines. In the second case, a statute prohibiting 
physical damage to telephone equipment was held inadequate to support a prose- 
cution for wiretapping which was consummated without physical damage (33 
Cornell L. Quar. 73, 77 (1947) : 13 Md. L. R. 235, 239 (1953) ). 

IV. States which by law expressly forbid testifying to wiretapped information : 

Delaware: Code Annotated (1953), title II, section 757. 

New Jersey : Statutes Annotated (West. 1939) section 2: 171-1. 

V. States whose courts have determined that wiretapping is not an unreason- 
able search and seizure and that introduction in court of evidence obtained 
thereby does not offend any provisions in their State constitution and statutes: 

Maryland: Hitzelberger v. State (1988), 174 Md. 152: 197 A. 605):: MeGuire 
v. State ((1952) 200 Md. 601; 92 A (2d) 582). See also: Annotated Code 
(Flack, 1951) article 35 section 5A. 

Texas: Schwartz v. State ((1952) 246 S. W. (2d) 174: 344 U. S. 199). See 
also: Code of Criminal Procedure (Vernon, Supp. 1953) article 727a. 
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VI. States whose courts apply the collateral evidence rule Whereunder evidence 
is admissible notwithstanding that it may have been obtained by methods 
amounting to an unreasonable search and seizure. 

By applying this principle to the disposition of controversies arising out of 
the introduction of evidence obtained by wiretapping, courts in these States 
obviously can destroy, if in fact they have not already done so, the efficacy of 
any restraints on wiretapping adopted by legislatures. Excluded from this 
observation are Delaware and New Jersey which by law prohibit testifying +o 
wiretapping and those States such as Maryland and Texas which already have 
concluded that wiretapping does not amount to an unreasonable search and 
seizure. 


Alabama Maine North Dakota 
Arizona Maryland Ohio 

Arkansas Massachusetts Oregon 
California Minnesota Pennsylvania 
Colorado Nebraska South Carolina 
Connecticut Nevada Texas 

Georgia New Hampshire Utah 

Iowa New Mexico Vermont 
Kansas New York Virginia 
Louisiana North Carolina 


Source: Wolf v. Colorado ( (1949) 338 U.S. 25, 38). 


NORMAN J. SMALL, 
American Law Division. 


April 6, 4954; Rerun March 29, 1955. 

The CuairmMan. Our next meeting will be held on Tuesday morning 
next week at 10 o'clock, at which time we will hear Mr. Spindel and 
one other witness from the Friend’s Committee on National Legis- 
lation. 

(Whereupon, at 12:30 p. m., the committee adjourned to reconvene 
at 10 a.m., Tuesday, May 3, 1955.) 
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TUESDAY, MAY 3, 1955 


House or REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 
SuBcoMMITTEE No. 5, 
Washington, D. (. 

The subcommittee met, pursuant to adjournment, in room 346, 
House Office Building, at 10:05 a. m., Hon. Emanuel Celler, chair- 
man, presiding. 

Present: Messrs. Celler, Rodino, Rogers and Fine. 

Also present: Mr. W. R. Foley, general counsel. 

The Cuairman. The committee will come to order. 

We have a demonstration this morning of some of the apparati 
used for wiretapping but before we open the meeting for that pur- 
pose, I think we could well hear from Mr. William A. Rahill, on 
behalf of the Friends Committee on National Legislation. 


STATEMENT OF WILLIAM A. RAHILL, FRIENDS COMMITTEE ON 
NATIONAL LEGISLATION 


The Cuairman. Mr. Ralhill, are you present ? 

Mr. Rani. Yes, Mr. Celler. 

The CHairMan. I understand you have a statement which you 
will submit and then you will briefly comment on that statement. 

Your statement will be received in the record. 

The prepared statement of Mr. Rahill follows :) 


STATEMENT OF WILLIAM A. RAHILL, EsqQ., ON BEHALF OF THE FRIENDS COMMITTEE 
ON NATIONAL LEGISLATION 


Mr. Chairman and members of the subcommittee, my name is William A. 
Rahill. I am a practicing attorney in Philadelphia and am here on behalf of 
the Friends Committee on National Legislation, 104 C Street NE., Washington, 
D.C. Iama member of the executive council of that body. 

The Friends Committee on National Legislation seeks to give expression to 
the concerns of individual members of the Religious Society of Friends, to carry 
out their religious beliefs in the field of legislation, and to increase their aware- 
ness of the problems which confront our lawmakers to the end that Friends 
may patricipate more actively in the framing of sound national policies. 

Our concerns stem from our belief in the worth and dignity of each person as a 
child of God. In the political as in other aspects of life, we strive to be con- 
scientious in seeking solutions to the problems that confront us. We continue 
to hope and work for peace in a world that seems sharply divided. We are 
aware of the threat which totalitarianism poses to a democratic way of life. We 
believe that in the struggle for the minds and hearts of men we will win out 
over competing ideologies insofar as we are faithful to our deepest beliefs. 

You, as our representatives, have the responsibility to frame legislation which 
is in the national interest within those limits which the Constitution sets. 
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We are grateful for an opportunity to present to you our views on the subject 
of wiretapping. 

The position of the Friends Committee on National Legislation was stated 
by me on May 12, 1954, before a subcommittee of the Senate and it has not 
changed : 

“We oppose any and all wiretapping. <A law to legalize wiretapping would 
seem to be contrary to the spirit of the fourth amendment in the Bill of Rights, 
which provides that the rights of the people to be secure in their persons, 
houses, papers, and effects against unreasonable searches and seizures shall 
not be violated. 

“Wiretapping is a grave invasion of privacy at a time when the Nation 
needs more courage, more mutual trust, more respect among its citizens if it 
is to meet the challenge to make individual liberty under law effective in the 
struggle with competing ideologies.” 

At that time we recommended the enactment of a statute to make it a crime 
punishable by a fine of not more than $5,000, or imprisonment of not more than 
10 years, or both, without authorization from the sender and recipient of any 
wire communication by common carrier, either willfully to intercept or attenipt 
to intercept, or procure any other person to intercept or attempt to intercept. 
such wire communication, We commend to your committee the desirability of 
that type of statute effectively prohibiting the evil practice of wiretapping. 

We are not alone in believing that wiretapping offends against the Constitution 
and should be effectively prohibited by statute. In 1928 Justice Brandeis found 
wiretapping an unreasonable search and seizure contrary to the fourth and 
fifth amendments of the Constitution. Justice Holmes found the use of wire- 
tapping by government dirty business. The views of Justice Brandeis have been 
supported by Justice Butler, by Chief Justice Stone, by Justice Murphy, by 
Justice Frankfurter, and by Justice Douglas. 

In 1952 a majority of five of the Supreme Court Justices upheld the con- 
viction of a Chinese laundryman for selling opium in part upon the testimony 
of a Federal agent who listened to admissions made by him to a former ac- 
quaintance and employee who went into the laundry and obtained admissions 
from him while “wired for sound.” We believe these sober warnings from the 
dissents of Justice Frankfurter and Justice Douglas in On Lee v. United States 
(343 U. S. 747), are relevant to your deliberations : 

“The law of this Court ought not to be open to the just charge of having 
been dictated by the ‘odius doctrine,’ as Mr. Justice Brandeis called it, that the 
end justifies reprehensible means. To approve legally what we disapprove 
morally, on the ground of practical convenience, is to yield to a short-sighted 
view of practicality. It derives from a preoccupation with what is episodic and 
a disregard of long-run consequences. The method by which the state chiefly 
exerts an influence upon the conduct of its citizens, it Was wisely said by 
Archbishop William Temple, is ‘the moral qualities which it exhibits in its own 
conduct.’ 

“Loose talk about war against crime too easily infuses the administration of 
justice with the psychology and morals of war. It is hardly conducive to the 
soundest employment of the judicial process. Nor are the needs of an effective 
penal code seen in the truest perspective by talk about a criminal prosecution's 
not being a game in which the Government loses because its officers have not 
played according to rule. Of course criminal prosecution is more than a game. 
But in any event it should not be deemed to be a dirty game in which ‘the 
dirty business’ of criminals is outwitted by ‘the dirty business’ of law afficers. 
The contrast between morality professed by society and immorality practiced 
on its behalf makes for contempt of law. Respect for law cannot be turned off 
and on as though it were a hot water faucet. 

“It is a quarter century since this Court, by the narrowest margin, refused 
to put wiretapping beyond the constitutional pale where a fair construction of 
the fourth amendment should properly place it. Since then, instead of goine 
from strength to strength in combating crime, we have gone from ineflicienc, 
to inefficiency, from corruption to corruption. The moral insight of Mr. Justice 
Brandeis unerringly foresaw this inevitability. ‘The progress of science in 
furnishing the Government with means of espionage is not likely to stop with 
wiretapping. Ways may someday be developed by which the Government, with- 
out removing papers from secret drawers, can reproduce them in court, and by 
which it will be enabled to expose to a jury the most intimate occurrences of the 
home. Advances in the psychie and related sciences may bring means of ex- 
ploring unexpressed beliefs, thoughts and emotions.’ Olmstead v. United States, 
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277 U. S. 438, 471, 474. The circumstances of the present case show how the 
rapid advances of science are made available for that police intrusion into our 
private lives against which the fourth amendment of the Constitution was set on 
cuard, 

“It is noteworthy that, although this Court deemed wiretapping not outlawed 
hy the Constitution, Congress outlawed it legislatively by the Communications 
Act of 1934, 48 Stat. 1064, 1108, 47 U. S. C. See. 605; Nardone v. United States, 
302 U. S. 379; 308 U. S. 338. What is perhaps even more noteworthy is its 
pervasive disregard in practice by those who as law officers owe special obedience 
to law. What is true of the Federal act against wiretapping and its violations 
is widely true of related State legislation and its disobedience. See Westin, The 
Wire-Tapping Problem, 52 Co. L. Rev. 165 (1952). Few sociological generaliza- 
tions are more valid than that lawlessness begets lawlessness. 

“The members of this Court who so vigorously urged that wiretapping is 
within the clear scope of the prohibition of the fourth amendment were no 
sentimentalists about crime or criminals. Mr. Justice Holmes, Mr. Justice 
Brandeis, Mr. Justice Butler, and Mr. Chief Justice Stone were no softies. In all 
matters of social policy we have to choose, and it was the hardy philosophy of life 
that his years in the Army of the Potomac taught him that led Mr. Justice 
Hlolmes to deem it ‘a less evil that some criminals should escape than that 
the Government should play an ignoble part.’ Olmstead v. United States, supra, 
at 470. 

“* * * My deepest feeling against giving legal sanction to such ‘dirty business’ 
us the record in this case discloses is that it makes for lazy and not alert law en- 
forcement. It puts a premium on force and fraud, not on imagination and enter- 
prise and professional training. The third degree, search without warrant, 
wiretapping and the like, were not tolerated in what was probably the most 
successful administration in our time of the busiest United States attorney’s 
office. This experience under Henry L. Stimson in the southern district of New 
York, compared with happenings elsewhere, doubtless planted in me a deep con- 
viction that these short-cuts in the detection and prosecution of crime are as self- 
defeating as they are immoral. 

“Sir James Fitzjames Stephen brings significant testimony on this point: 

“'During the discussions which took place on the Indian Code of Criminal 
’recedure in 1872 some observations were made on the reasons which occasion- 
ally lead native police officers to apply torture to prisoners. An experienced civil 
officer observed, “There is a great deal of laziness in it. It is far pleasanter to 
sit comfortably in the shade rubbing red pepper into a poor devil’s eyes than to go 
about in the sun hunting up evidence.”” This was a new view to me, but I have no 
doubt of its truth.’ 1 Stephen, A History of the Criminal Law of England (1883), 
142, note. Compare Sees. 25 and 26 of the Indian Evidence Act (1872). 

“And Fitzjames Stephen, who acted on this experience in drawing the Indian 
Evidence Act, was no softie, either before he became a judge or on the bench. 

“Accordingly I adhere to the views expressed in Goldman v. United States, 
516 U.S. 129, 136, that the Olmstead case should be overruled for the reasons set 
forth in the dissenting opinions in that case. These views have been strongly 
underlined by the steady increase of lawlessness on the part of law officers, even 
after Congress has forbidden what the dissenters in Olmstead found the Con- 
stitution to forbid * * * .” 

Mr. Justice Douglas, dissenting: 

“The Court held in Olmstead v. United States, 277 U. S. 488, over powerful 
dissents by Mr. Justice Holmes, Mr. Justice Brandeis, Mr. Justice Butler, and 
Chief Justice Stone that wiretapping by Federal officials was not a violation 
of the fourth and fifth amendments. Since that time the issue has been con- 
stantly stirred by those dissents and by an increasing use of wiretapping by the 
police. Fourteen years later, in Goldman v. United States, 316 U. S. 129, the 
issue was again presented to the Court. I joined in an opinion of the Court 
written by Mr. Justice Roberts, which adhered to the Olmstead case, refusing 
to overrule it. Since that time various aspects of the problem have appeared 
again and again in the cases coming before us. I now more fully appreciate the 
vice of the practices spawned by Olmstead and Goldman. Reflection on them has 
brought new insight to me. I now feel that I was wrong in the Goldman case. 
Mr. Justice Brandeis, in his dissent in Olmstead, espoused the cause of privacy— 
the right to be let alone. What he wrote is an historic statement of that point 
of view. I cannot improve on it: 

“*When the fourth and fifth amendments were adopted, “the form that evil 
had theretofore taken,” had been necessarily simple. Force and violence were 
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then the only means known to man by which a government could directly effect 
self-incrimination. It could compel the individual to testify—a compulsion ef- 
fected, if need be, by torture. It could secure possession of his papers and other 
articles incident to his private life—a seizure effected, if need be, by breaking 
and entry. Protection against such invasion of “the sanctities of a man’s home 
and the privacies of life’’ was provided in the fourth and fifth amendments b) 
specific language. Boyd v. United States, 116 U. S. 616, 630. But “time works 
changes, brings into existence new conditions and purposes.” Subtler and more 
far-reaching means of invading privacy have become available to the Govern- 
ment. Discovery and invention have made it possible for the Government, by 
means far more effective than stretching upon the rack, to obtain disclosure in 
court of what is whispered in the closet. 

‘**Moreover, “in the application of a constitution, our contemplation cannot be 
only of what has been but of what may be.” The progress of science in furnish- 
ing the Government with means of espionage is not likely to stop with wire- 
tapping. Ways may someday be developed by which the Government, without 
removing papers from secret drawers, can reproduce them in court, and by which 
it will be enabled to expose to a jury the most intimate occurrences of the home. 
Advances in the psychic and related sciences may bring means of exploring unex- 
pressed beliefs, thoughts, and emotions. ‘That places the liberty of every man in 
the hands of every petty officer” was said by James Otis of much lesser intru- 
sions than these. To Lord Camden, a far slighter intrusion seemed “subversive 
of all the comforts of society.” Can it be that the Constitution affords no protec- 
tion against such invasions of individual security? 

‘The makers of our Constitution undertook to secure conditions favorable to 
the pursuit of happiness. They recognized the significance of man’s spiritual 
nature, of his feelings and of his intellect. They knew that only a part of the 
pain, pleasure, and satisfactions of life are to be found in material things. They 
sought to protect Americans in their beliefs, their thoughts, their emotions, and 
their sensations. They conferred, as against the Government, the right to be let 
alone—the most comprehensive of rights and the right most valued by civilized 


men. To protect that right, every unjustifiable intrusion by the Government upon 


the privacy of the individual, whatever the means employed, must be deemed a 


violation of the fourth amendment. And the use, as evidence in a criminal pro- 
ceeding, of facts ascertained by such intrusion must be deemed a violation of the 
fifth. 

“ "Experience should teach us to be most on our guard to protect liberty when 
the Government’s purposes are beneficent. Men born to freedom are naturally 
alert to repel invasion of their liberty by evil-minded rulers. The greatest dan- 
gers to liberty lurk in insidious encroachment by men of zeal, well-meaning but 
without understanding’ (277 U. S. supra, at 473-474, 478-479). 

“That philosophy is applicable not only to a detectaphone placed against the 
wall or a mechanical device designed to record the sounds from telephone wires 
but also to the walky-talky radio used in the present case. The nature of the 
instrument that science or engineering develops is not important. The control- 
ing, the decisive, factor is the invasion of privacy against the command of the 
fourth and fifth amendments. 

“TI would reverse this judgment. It is important to civil liberties that we pay 
more than lip service to the view that this manner of obtaining evidence against 
people is ‘dirty business.” (See Mr. Justice Holmes, dissenting, Olmstead vy. 
United States, supra, p. 470.)” 

Upon the recommendation of its committee on criminal justice and law enforce- 
ment, the Philadelphia Bar Association, the oldest and one of the most distin- 
cuished in the land. endorsed the following bill now before the General Assembly 


of Pennsylvania : 


“AN ACT To define and prohibit unauthorized interception, divulgence or use of telephone 
and telegraph communications, providing criminal penalties and civil damages, including 
attorneys’ fees for the violation thereof, and limiting the admissibility of evidence 


“The General Assembly of the Commonwealth of Pennsylvania hereby enacts 
as follows: 

“SrecTion 1. No person shall intercept a communication by telephone or tele- 
graph without permission of one of the parties to such communication. No per- 
son shall install or employ any device for overhearing or recording communica- 
tions passed through a telephone or telegraph line with intent to intercept a 
communication in violation of this act. No person shall divulge or use the con- 
tents or purport of a communication intercepted in violation of this act. Who- 
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ever willfully violates or aids, abets or procures a violation of this act is guilty 
of a misdemeanor and shall be punishable by imprisonment of not more than 
one year or by tine of not more than five thousand dollars ($5,000) or both, and 
shall be liable to any person whose communication is unlawfully intercepted or 
divulged for treble the amount of any damage resulting from such unlawful 
interception, divulgence or use but in no event less than one hundred dollars 
($100) and a reasonable attorney’s fee. The term ‘person’ includes natural per- 
sons, business associations, partnerships, corporations, or other legal entities 
und persons acting or purporting to act for or in behalf of any government or 
subdivision thereof whether Federal, State or local. The term ‘divulge’ includes 
divulgence to a fellow employee or official in government or private enterprise 
or-in a judicial, administrative, legislative or other proceeding. Except as 
proof in a suit or prosecution for a violation of this act no evidence obtained as 
a result of an unlawful interception shall be admissible in any such proceeding. 

“Sec. 2. This act shall take effect in thirty days.” 

We urge that your committee consider the safeguards against the interception 
of private telecommunications contained in this proposed bill supported by the 
Philadelphia Bar Association. We think a Federal statute along these lines 
would be of salutary benefit to the people of the United States and would also 
command the respect of those who admire our tradition of liberty in all parts 


of the world. 
Thank you for your courtesy to me and to the Friends Committee on National 


Legislation. 

Mr. Raniwy. My name is William A. Rahill. I am a practicing 
attorney in Philadelphia and I am here in behalf of the Friends Com- 
mittee on National Legislation, 104 C Street NE., Washington, D. C. 

I am a member of the executive council of that body. 

The Friends Committee on National Legislation seeks to give 
expression to the concerns of individual member of the religious 
Society of Friends, to carry out their religious beliefs in the field of 
legislation, and to increase their awareness of the problems which 
confront our lawmakers to the end that Friends may participate more 
actively in the framing of sound national policies. 

Our concerns stem from our belief in the worth and dignity of each 
person as a child of God. In the ee as in other aspects of life, 
we strive to be conscientious in seeking solutions to the problems that 
confront us. We continue to hope and work for peace in a world that 
seems sharply divided. We are aware of the threat which totali- 
tarianism poses to a democratic way of life. We believe that in 
the struggle for the minds.and hearts of men we will win out over 
competing ideologies insofar as we are faithful to our deepest beliefs. 

You, as our representatives, have the responsibility to frame legis- 
lation which is in the national interest within those limits which the 
Constitution sets. We are grateful for an opportunity to present to 
you our views on the subject of wiretapping. 

We oppose any and all wiretapping. A law to legalize wiretapping 
would seem to be contrary to the spirit of the fourth amendment and 
Bill of Rights, which provides that the rights of the people to be 
vecure in their persons, houses, papers, a effects, against unreason- 
able searches and seizures, shall not be violated. 

Wiretapping is a grave invasion of privacy at a time when the 
Nation needs more courage, more mutual trust, more respect among 
its citizens, if it is to meet the challenge to make individual liberty 
under law effective in this struggle with competing ideologies. 

Last year before the Senate subcommittee we recommended the 
enactment of the McCarran bill without the exceptions that it con- 
tained in the area of national security. 
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In our prepared statement which the chairman has kindly permitted 
to go into the record, we have given the dissents of Justice Frank- 
furter and Justice Douglas in the On Lee case of 1952, which expresses 
better than we can our feeling that wiretapping is an invasion of 
privacy contrary to both the ‘fourth and fifth amendments of the 
Constitution. 

This is a matter about which honest men may differ and famous 
justices have differed. We observe that the dissents in the Olmstead 
case, Justice Brandeis and Justice Holmes, have been adhered to by 
Justice Butler, Chief Justice Stone, Justices Frankfurter, Murphy, 
and Douglas. And we urge upon you in considering the wisdom of 
legislation to permit wiretapping, to consider the compelling argu- 
ments given against this invasion of privacy. 

Now, in the brief time available this mor ning, Mr. Chairman, I 
would like to call attention to a bill which is sponsored in the General 
Assembly of Pennsylvania, by the Philadelphia Bar Association, and 
some of the other bar associations in that Commonwealth. 

In my prepared statement I have given the text of this act, which 
is very brief. 

I think that the committee will find in this act some very valuable 
safeguards which the committee may wish to consider, whether or 
not the committee agrees with us that no exception should be made, 
whatever. 

In the first place, the science of wiretapping and the developments 
in the art which we are to hear about this morning require us to go 
beyond banning simply a wiretap. We must be concerned with the 
detectaphone in the Goldmann case, and we must be concerned with 
these other electronic devices which permit interception without the 
necessity of a physical connection. 

In the bill before the general assembly, that is cared for by saying— 

No person shall intercept a communication by telephone or telegraph without 
permission of one of the parties to such communication. 

The CHamrmMan. That doesn’t cover new inventions. 

Mr. Rant. That is the first sentence of the bill. The second 
sentence is: 

No person shall install or employ any device for overhearing or recording com- 
munications passed through a telephone or telegraph line, with intent to inter- 
cept a communication in violation of this act. 

It is that second sentence, Mr. Chairman 

The Carman. That wouldn’t cover everything either. a 
ently we have been told of gadgets which could intercept communic 
tions in a room, and the cadget would be placed outside the door of 
that room. 

Mr. Ranityi. That was the detectaphone in the Goldmann case. It 
was placed on the wall outside of the lawyer’s office and was sufficiently 
sensitive. 

The CHarrman. That wasn’t a telephone or telegraph. 

Mr. Rantity. That would be a device for overhearing a communic 
tion. 

The CHairMawn (reading) : 





Overhearing or recording communications passed through a telephone or tele- 
graph line. 
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Mr. Raniix. That is correct. 

The CHatrman. You limit it when you say “pass through a tele- 
phone or telegraph line.” 

Mr. Rani... We do so limit it and we believe the committee will so 
limit it, because the nexus here is the communication over interstate 
wires. We do not say this committee should prevent eavesdropping, 
entirely, but it should prevent interception of communications over a 
telephone even though it is done by a device that does not connect with 
the telephone. 

In the Goldmann case it was the man speaking into the telephone 
whose voice was detected by the detectaphone on the outside wall of 
his office. 

The CuatrmMan, Let’s toy a bit with that eavesdropping matter. 

Of course, I would be the last to say we should pass legislation to 
prevent just mere eavesdropping. So mebody either looking through a 
keyhole or hearing conversations behind a closed door. We are able to 
forfend against such eavesdroppers by either looking beyond the door, 
or taking other precautions. But where e ~avesdropping | is had by some 
electronic device and we cannot anticipate such an invasion of our 
privacy, don’t you think that our statute should cover something like 
that, particularly where we don’t know about it, can’t know about it, 
and can’t anticipate it? 

Mr. Rani... Our committee would warmly welcome legislation 
which could effectively prevent that kind of clandestine invasion of 
privacy. But it has not seemed to me, as a member of this committee, 
that we can get away from the protection of telecommunications as 
the nexus or the basis in our statute. 

Mr. Rogers. The eavesdropping that you are talking about, it is a 
crime in common law for eavesdroppers. Isn’t that common law 
adopted in most of the States and wouldn’t that cover the situation ? 

The Cuarrman. Have you ever heard of a conviction for eaves- 
dropping ? 

Mr. Rogers. Yes, sir; they had one in the governor’s office and we 
convicted the people for eavesdropping. 

It was quite a struggle, but that took place. 

Mr. Rani. We feel in addition to the invasion of privacy which 
takes place under either situation, there is a very important interest to 
be protected and that is the interests of Americans to be able to talk 
over the telephone without the gnawing fear that they are being over- 
heard by some private or gover nmental eav esdropper. 

Mr. Rogers. Your bill that you referred to says “without the per- 
mission,” doesn’t it ? 

Mr. Rant. May I comment on that, sir? The bar association felt 
that if the permission of either the sender—which I believe the chair- 
man’s bill requires—or the receiver were obtained, it would permit the 
use of wiretapping in, let us say, kidnaping or extortion, and the 
reasoning was that in every-day life we are exposed to the hazard 
that a friend will betray us. That the person we speak with over the 
telephone may give away our confidence. 

I think that that point is perhaps well taken. 

In the McCarran bill it required the consent of both the sender 
and the receiver and in the bills pending before this subcommittee I 
think it ~— toe consent of the sender. 
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But the bar association’s bill permits the consent of either party to 
the conversation. 

Mr. Rocers. Well, don’t you think if that was the law, there would 
be likelihood of employers of large numbers of people using it? That 
whenever they make application | for the job, that they sign right on 
the application that they consent to having all their phone conversa- 
tions tapped? That would get around the law. 

Can’t you envision it : and if the committee is interested in my per- 
sonal view and the view of our Friends Committee, we would prefer 
there be no such exception. This statute in the Commonwealth of 
Pennsylvania makes an exception in the event that you have the per- 
mission of either party. 

It seems to me that the interests should be balanced there. On the 
one hand is the desire to use wiretapping in kidnaping and extortion 

cases, and on the other hand, the danger that you have suggested you 
waiver, or also the danger of entr apment. This certainly invites 
entrapment. Getting people on a wire and getting them to make 
statements, with the person who is calling them knowing full well 
that they are to be betrayed. 

Mr. Rogers. Do you feel people are more likely to make threats 
over the telephone than just direct contact ? 

Mr. Raniii. I don’t know that they are more likely. 

There is a good deal of subterfuge that takes place over the tele- 
phone. Not just by detectives, but by a great many others. 

The Crramman. You spoke of a statute in Pennsylvania. It is only 
a suggested act? 

Mr. Rant. It is a bill pending before the legislature. 

Now, if I may comment on 1 or 2 further provisions in this bill, 
which I think this subcommittee will wish to consider: 

It also makes it a crime to procure the interception, and I think 
that that may well go into your proposed legislation. 

We intend to get the little fellows who are ear ning a dishonest buck, 
and fail to get the people who are hired to do this. 

The CnatrmMan. You are an attorney, I imagine, are you not? 

Mr. Rani. That is correct, Mr. Chairman. 

The CuatrmMan. What is your comment on the following : Objection 
has been made to some of the bills we have offered which provide 
for the obtaining of a court order as a condition precedent to tapping 
a wire for certain designated purposes, like matters involving our 
national security. 

The objection was based on the ground that the judiciary has no 
power to issue such an order because under the constitutional provi- 
sion, the judiciary provision of the Constitution, the court cannot 
act unless there is controversy, or an actual case before it. 

The theory of objection is that in anticipation of some sort of : 
case, criminal or otherwise, the court has no power—the Federal ose 
has no power to issue such an order. 

Mr. Rantiy. My reasoning on it would be as follows—bearing in 
mind that our committee is opposed to this exception and therefore 
would not like to see, even with a court order, the permitting of wire- 
tapping and the permitting of the fruits of the wiretapping being in- 
troduced into evidence. 

The CuatrrmMan. Even in cases of national security ? 
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Mr. Ranmy. Even in cases of national security which, in our humble 
view, is not the narrow exception which the Attorney General has 
suggested, but which is as broad as all outdoors. 

We would expect professors’ wires to be tapped for dangerous 
thoughts; labor unions’ wires to be tapped if there was a str ike in a 
defense installation. 

What, today, does not touch the national security / 

The CuarrMan. You would open the door to all manner and kinds 
of abuses. 

Mr. Rant. It seems to us that is the great danger. Many of the 
crimes are committed in the name of liberty and security. We think 
the danger is that the preoccupation with national security tends to 
overlook the security of the individual upon which our national 
security finally rests. 

To answer your question, our view is that wiretapping, in the words 
of Mr. Justice Brandeis. is a far graver invasion of privacy than 
tampering with the mails. . That it in and of itself necessarily violates 
the spirit of the fourth and fifth amendments. We would suggest 
that even a court order does not take it out from under the ban of 
the fourth and fifth amendments, because when you go to a judge to 
get a court order in a wiretapping situation, you run afoul of the 
doctrine of United States versus Gouled which says you can’t search 
for evidence, you can only search for property in which the Govern- 
ment has a paramount interest. 

We think if the Congress were to pass legislation along the lines 
requested by the Attorney General, it would be struck down by the 
Supreme Court, in that it does not establish, first, the existence of a 
crime, or a criminal conspiracy. Then you go in to to see the judge 
about the order. And then convince the judge that there is reason- 
able opportunity to obtain evidence of the commission of that crime. 

In the New York statute, Mr. McDonald, in his testimony before 
this committee 2 years ago, made it very clear that there you must 
establish that a crime has been committed and that by tapping a par- 
ticular wire, and a particular conversation, you can get evidence of 
that crime. 

Now, the bills that are pending before this committee are quite a 
bit broader than that, it seems to me. There the test is whether the 

Attorney General can get information relevant to his investigation, 
and that is the kind of dragnet procedure to obtain evidence which 
the court said, in the Gouled case, offends : against the fourth and the 
fifth amendments. 

The CuHarrman. You didn’t address yourself to my question. 

Mr. Rantiu. I haven’t answered your question because I have sug- 
gested why I think it couldn’t concede. 

You ask whether the case-in-controversy argument prevents the 
judge from acting. 

I would say that if we are wrong and if there is an opportunity 
for the judge to hear, ex parte, and grant a warrant to tap, which will 
take it out of the ban of the fourth and fifth amendments, that that 
would not be barred by the case-in-controversy difficulty. 

I think if you could analogize wiretapping, where you can’t know 
it is going on, and where you don’t see that your papers have all been 
ransacked as in a search situation—in a search and seizure situation 
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you go to the court and you obtain a warrant upon probable cause, 
and the Constitution s: ays you may do that. 

The Cuarrman. The Constitution gives you the right to do that? 

Mr. Rantiy. That is right. We suggest that in wiretapping, you 
can’t do that, because you can’t fit it within what the Constitution 
permits. But the idea that there is no case or controversy is a new 
one to me and doesn’t quite seem to me to fit the case. 

Mr. Rocers. In other words, the conditions are not present, as in 
a search warrant, because in a search warrant you go on information 
and belief and maybe by positive proof and state that you know that 
certain property that could be used as evidence is in the home or the 
office of the individual that you desire to search. 

Now, if that is true and a search warrant is issued, you cannot en- 
vision under any circumstances where wiretapping is similar to that 
incidence of a search warrant. 

Is that your position ? 

Mr. Rantiu. That is roughly our position. Our position is that 
the search warrant is issued on probable cause to obtain contraband 
for property in which the Government has a paramount right. 

Where you go in to obtain a warrant to tap a wire, the situation 
seems to us to be quite different because the person whose wire is being 

tapped will not know that it is being tapped, cannot then go down to 
court and argue that this warrant has been improperly issued, and 
receive back the matter taken as he can under the search situation. 

Mr. Rocers. In the original instance, the search warrant is for the 
purpose of obtaining ev idence; is it not ? 

Mr. Rani. The Gouled case says you can’t search for evidence. 
You can only search for property in which the Government has a 
paramount right. 

Mr. Roers. Do you mean to say that if we have a search warrant 
and it is properly executed and the officer goes and obtains the evi- 
dence—we know that that is admissible in evidence. 

Now, what we are dealing with here is the question of admission 
into evidence of wiretapping. 

Mr. Ranitit. We may read the Gouled case a little differently, sir, 
but it seems in that very case they made a very clear distinction be- 
tween evidence—let us say a letter saying that I am planning to con- 
spire with someone else to defraud the Government—and contraband— 
let us say mash with which to make illicit whisky. 

They say you can’t introduce that evidence into court if it is merely 
evidence. It has to be property in which the Government has a para- 
mount right, or property which is illegally in the possession of the 
person w hose premises are being seized. 

We think the analogy to the wiretapping is a very apt one, That 
there you are searc hing for evidence in violation of the fourth and 
fifth amendments. 

Mr. Rogers. Aren’t they searching for evidence on a search warrant 
that is allowed by the Constitution when it is issued? Do you know 
of any case where a search warrant is granted unless it is for the 
purpose of obtaining evidence? 

Mr. Rant. There are five kinds of evidence. 

If I go into a judge and say, “I think that this fellow over here is 
committing some kind of crimes and I would like a warrant to go in 
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there and find evidence,” if the judge is acting properly he won’t give 
me the warrant. 

If he does give me the warrant and I go in there under the color of 
that warrant and I obtain some letters from that man’s oflice, 1 act 
unconstitutionally even though I am a law officer. He can get those 
back, and if he is convicted on the basis of those, his conviction will be 
upset and that is what happened in the Gouled case. 

Mr. Fotry. But suppose those letters are being used in violation of 
the mailing law for fraud, and I specifically describe those letters in 
my application. I can then seize them if I get the search w arrant 

Mr. Raniiy. If they are a part of the instr ument: lity of the crime, 
1 think you are correct but if they have not been utilized to further the 
conspiracy, you can't. 

Mr. Rogers. What we are looking for is evidence. You say prob- 
ably under search and seizure, if they secure property set forth and 
defined in the search warrant, that is usable in evidence. 

Where I don’t follow you is that when you are putting a wiretap on, 
you are also looking for evidence. 

Suppose that you establish definitely and to a certainty, and con- 
vince the judge that there has been a crime committed. And by 
tapping the wire, you can get evidence to support it. 

Now, what is the difference between that and a search warrant 
that they will go out and physically seize the property, assuming 
that warrant is regular in every particular and can be used ? 

Now, what is the distinction ? 

Mr. Raniii. With those very important limitations that you have 
placed, namely that a crime has been committed and that the evidence 
you obtain is evidence of that crime, then the principal distinction 
is that the wiretap is very easily distorted or faked. 

You will recall the time in which Mr. Churchill’s statement was 
twisted around by the manipulation—I think you will hear about 
that this morning—it is a very dangerous kind of evidence. But, 
otherwise, I think you have limited it to a point where it is analogous. 

Mr. Rogers. It is analogous and you just don’t have enough faith 
in the instruments, or the extortion that could be brought about? 

Mr. Rann. | think that is so, and also we have not seen any bill 
which limits it as you have limited it. We very much hope that those 
limitations will be borne in one of them. 

The CuatrMan. Go ahead with your statement. I don’t think we 

can spend very much more time with your statement because we have 
promised Mr. Spindel the privilege of demonstrating this various 
upparati. 

Mr. Rani. I will go to two points that stem from this proposed 
bill before the general assembly. 

In that bill—-and I think this is something that the subcommittee 
may wish to bear in mind—a right of redress against the person whose 
Wire is tapped is given in this language : 

And shall be liable to any person whose communication is unlawfully inter- 
cepted or divulged for treble the amount of any damage resulting from such 
unlawful interception, divulgence or use, but in no event less than $100 and a 
reasonable attorney's fee. 

As we all know, one of the grave difficulties in the present situation 
has been the lawlessness by ‘law enforcement officers, growing out 
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of the difficulty over the language of the Federal Communications 
Act which says, “intercept and divulge,” and the view has been since 
the early 1940’s that mere interception or mere divulgence is not the 
crime. It has to be both. 

This idea that you can give a right to the individual who suffers 
at the hands of unlawful wiretapping, I think, has real merit. 

Now, my final comment goes to this other question of intercept 
and divulge.’ To meet that, the term “person” in this statute is given 
a very broad definition : 

Including persons acting or purporting to act for or in behalf of any govern- 
nent or subdivision thereof, whether Federal, State or local 

We think that the subcommittee will want to bear in mind the fact 
that although the Federal Communications Act makes it a Federal 
crime for a State law enforcement officer to intercept and divulge, our 
supreme eo in Pennsylvania, along with a number of other States 
have said, “Nevertheless, they couldn't really have meant it because 
the Supreme Court in the Schwartz case has allowed each State su- 
preme court to make its own rule of evidence on this point,” and we 
hope your legislation will close that door with a bang, by indicating 
that “no person” means “no person,” including Federal and State 
enforcement areas, at least in the area other than the ac cepted area. 

Mr. Rogers. Do you mean by that you would rather have legislation 
from here, from Congress, which says to the State court what they 
should use in NS 

Mr. Raniti. No; I don’t mean that, sir. I think it is all right to 
leave the door open for the State supreme courts like our Pennsylvania 
court to say that since the Supreme Court doesn’t prevent this, Con- 
egress could not have intended to make it a crime, and Congress could 
not have intended “no person” to include State enforcement. officers. 
If Congress intends “no person” to include State enforcement officers, 
we hope Congress will say so. 

The Cuatrrman. How do you reconcile that with the Court comment 
that you couldn’t use the evidence because it is the fruit of a poisoned 
tree? 

Mr. Rant. That prevents the use of evidence as a result of wire- 
tapping but in our case, two police officers from the city of Lancaster 
testified in a State court, thereby committing a Federal crime in the 
presence of the judge. ‘And our State supreme court in upholding 
that conviction indulged in some very interesting logic. Namely, that 
since “no person” included Federal officers, by the Supreme Court’s 
own statement, but since the Schwartz case allowed the State supreme 
courts to decide what their rule of evidence should be, and since there 
was no case to the contrary, then “no person” must not include State 
enforcement officers. 

It is a very remarkable feat of reasoning but we hope the committee 
will preclude that in the future. The difficulty is that even now you 
may feel there is an exception to be made in the area of national secu- 
rity, if the State courts can make their own rule of evidence and make 
this exception, then we are going to continue to have almost unlimited 
wiretapping to preclude bookmaking and prostitution as State crimes. 

Mr. Rocers. I don’t know that I follow you directly. 

You said in response to my question that you wouldn’t propose that 
the Congress should dictate to a State court what they should have 
as their rule of evidence. As I understand, that is your conclusion. 
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Now, can you envision our passing any statute that would reach 
into that field 2 

Mr. Rani. Yes, I can, sir. 

I think the Supreme Court in the Schwartz case said that while we 
permit under our Federal system the ea court of each State to 
make its own rules of ev idence, one of the factors to be given weight 
by each State supreme court in reaching that rule is the fact that the 
divulgence in the courtroom of information so intercepted and di- 
vulged would itself be a Federal crime. 

Now, I think if it is clear that Congress intended that to be a Fed- 
eral crime, and if the police officer could be prosecuted for that 
Federal crime, it will have a bearing on the rule of evidence that each 
State works out for itself. 

Mr. Rogers. It doesn’t necessarily follow that in a State court— 
even assuming that it was a crime under the Federal law—that does 
not necessarily make it inadmissible or prevent its consideration by 
the State court. 

Mr. Raniiy. That is the question which the Supreme Court has 
not committed itself to, whether Congress has the power, if it chose 
to exercise it, of making the rule of evidence for the State courts. 

We think it would be a salutary thing if Congress made it a crime 
und left up to the State courts under our Federal system, the deter- 
mination whether as a matter of public policy, they would adopt a 
rule of evidence that required their own enforcement officers to com- 
mit a Federal crime while testifying in the State court. 

I think that illustrates the extreme difficulty of the area in which 
this subcommittee is acting, and I would just like to thank the com- 
mittee for the opportunity to present our point of view, and say that 
we believe the confusion and the dissatisfaction with the present state 
of the law very powerfully suggests the wisdom of legislation now, 
to clarify what is and what is not permitted. 

We w ould humbly suggest that if any exception is to be made to 
this invasion of the ‘right “of ptivacy, this invasion requires the most 
clear and convincing ev vidence of nec essity. We have read with a good 
deal of thoroughness the material presented in the last few years on 
this subject t and while we are impressed with the earnestness of the 
opinions and the arguments adduced in favor of the necessity, we 
have seen very little if any evidence. 

If wiretapping has been going on since 1940, and if there can be 
and is evidence of the necessity, we think it should be brought forward 
before your committee. 

The CHarrMan. One more question: Do you think we should in- 
clude in any statute we pass, that the Federal statute shall be para- 
mount and supersede any State statute? Like, for example, the sta- 
tute we have in New York State? 

Mr. Rantii. That isa very interesting question. 

My own feeling is that the statute in New York State is contravened 
by the Federal Communications Act, and it is only permitted to be 
paramount in New York by the lack of enforcement of the Federal 
Communications Act. 

[ think a statute by the Congress on the subject of telecommunica- 
tions that carry interstate messages, would be en 

I think the Supreme Court opinion in the second Nardone case 
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The CuairMan. It is not only a statute of the State of New York, 
but it is a part of the Constitution of New York State, a sovereign 
body. 

Do we have the right to super sede that / 

Mr. Ranitx. I think the Congress has that right and should exer- 
cise that right because unless you have wires over which no interstate 
messages pass, then the moment you allow a tap, the tapper is unable 
to select the intrastate and the interstate messages. In order to pro- 
tect the interstate commerce over these wires. 

The CuatrMan. Isthere such a thing as an intrastate telephone com- 
munication as such, under the rulings of the courts which seem to hold 
that a telephone is an interstate agency ? 

Mr. Rantiixz. I don’t know the answer to that. I know that in the 
Weis case the wire there was a wire which carried both interstate and 
intrastate messages and the court reasoned that even though the mes- 
sages which happened to be intercepted and testified to in that case 
were intrastate messages, the reason for the rule adopted by Congress 
in the Federal Communications Act required that all messages going 
over an interstate wire were protected, and the interception or divul- 
gence of them was a crime, and evidence as to that would not be re- 
ceived in a Federal court. 

We believe that the legislation put forward by your committee for 
the Congress should aim at regulation of all interstate communications, 
and all messages passing over them, whether or not the massages are 
intrastate. 

The CuatrmMan. Thank you very much, Mr. Rahill. 

The Chair wants to offer for the files of the committee an extract 
from the New York Herald Tribune of today, which speaks of a pri- 

vate investigator who was arrested, and in that extract from the New 
York Herald Tribune, it would appear that this man, in the language 
of District Attorney Hogan, brazenly continued operating the East 
53d Street listening post for 3d: ays after the raid on East 55th Street, 
and then decided to close down because things were getting hot. 

Mr. Foley, receive that for the files. 

(The document referred to will be found in the files of the subeom- 
mittee.) 

Also for insertion into the record a copy of an opinion by Justice 
Hofstadter of New York Supreme Court and a statement of the Amer- 
ican Jewish Congress. 

(Those documents follow :) 


COPY OF DECISION 


OPINION OF NEW YorK STATE SUPREME Court JUSTICE HoFstaApDTER DENYING 
AN APPLICATION FOR AN ORDER PERMITTING POLiIceE TO TAP A TELEPHONE LINE 


SUPREME COURT, NEW YORK COUNTY 


In the matter of an application for an order permitting the interception of tele- 
phone communications of Anonymous 


Decided January 10, 1955 


Horstaprer, J.—Application is made to me for an order permitting the inter- 
ception of telephone communications over a line specified in the proposed order 
submitted for my signature. The purpose of the requested interception, as stated 
in the papers in support of the application, is to secure evidence of the commission 
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of the crime of bookmaking. The application now made follows the general 
pattern of like applications heretofore made to me, which also, in the main, had 
as their objective the detection of gambling in some form. Though I have in 
the past signed such orders I have done so with much misgiving. Prompted by 
this misgiving, I devised certain expedients as a curb on excessive or unwarranted 
resort to such orders. 

Some years ago I instituted the requirement that every application to me for 
an interception order be supported by the endorsement of an officer of rank in 
the police department, and that written reports of the results obtained from any 
interception ordered be thereafter submitted to me. Even with these restrictions 
I have granted the orders with reluctance. The reports received by me, instead of 
allaying my anxiety, merely deepened it. These showed some arrests and fewer 
convictions and then rarely, if ever, for a heinous offense. The sense of uneasiness 
born of this situation, as well as the current discussions of wiretapping, have led 
me to give the problem further study. 

The application is made under a provision of the constitution of this state and 
a statute implementing it. After intense and prolonged debate the Constitutional 
Convention of 1938 adopted the following provision, now part of Article I, section 
12, of the constitution : 

“The right of the people to be secure against unreasonable interception of 
telephone and telegraph communications shall not be violated, and ex parte orders 
or warrants shall issue only upon oath or affirmation that there is reasonable 
ground to believe that evidence of crime may be thus obtained, and identifying 
the particular means of communication, and particularly describing the person or 
persons whose communications are to be intercepted and the purpose thereof.” 

The statute is section 813—a of the Code of Criminal Procedure, effective in 
1942. So far as here material it reads: 

“An ex parte order for the interception of telegraphic or telephonic communi- 
cations may be issued by any justice of the supreme court or judge of a county 
court or of the court of general sessions of the county of New York upon oath 
or affirmation of a district attorney, or of the attorney general or of an officer 
above the rank of sergeant of any police department of the State or of any 
political subdivision thereof, that there is reasonable ground to believe that 
evidence of crime may be thus obtained and identifying the particular telephone 
line or means of communication and particularly describing the person or per- 
sons whose communications are to be intercepted and the purpose thereof. In 
connection with the issuance of such an order the justice or judge may examine 
on oath the applicant and any other witness he may produce for the purpose of 
satisfying himself of the existence of reasonable grounds for the granting of 
such application. * * *” 

I am not confronted with the use as evidence of the fruits of wiretapping; the 
sole question I am concerned with is whether the wiretapping itself should be 
allowed. 

A review of the pertinent decisions shows that in New York there is no limita- 
tion on the use of wiretap evidence. In accordance with the weight of au- 
thority in this country the New York rule has consistently been that evidence 
is admissible, however tainted its source, and though obtained through viola- 
tion of law (People v. Defore, 242 N. Y., 13, 1926). Nor has the prohibition of 
unreasonable search and seizure, introduced into the State constitution in 1938 
(art. I, sec. 12)—before 1938 the prohibition was to be found only in the Civil 
Rights law (sec. 8)—altered this rule. An article seized in defiance of the con- 
stitutional provision may still be received in evidence (People v. Richter’s 
Jewelers, Inc., 291 N. Y., 161, 1943). 

Unauthorized telephone interception is a crime in this State (Penal Law, sees. 
552, 1423, subdiv. 6). Yet unlawful wiretaps may be received in evidence (Mat- 
ter of Davis, 252 App. Div., 591, 598, 1937; People v. McDonald 177 App. Div., 
806, 809-810, 1917). Even since the adoption of the 1988 constitution it has 
been held that wiretap evidence is admissible, though the order authorizing the 
interception is void or irregular (People v. Katz, 201 Mise. 414, 1952). 

The decisions of the Federal courts in no way impair the authoritative effect 
of the foregoing rulings. Not alone do the 4th and 5th amendments to the 
United States Constitution, which proscribe unreasonable search and seizure 
and self-incrimination, not operate on the States (Twining v. New Jersey, 211 
U. S., 78, 92-98, 1908), but the Supreme Court has held that the tapping of tele- 
phone wires and the use of the resultant wiretap evidence do not violate either 
of these amendments (Olmstead vy. United States, 277 U. S., 488, 1928). The 
later cases in the Supreme Court in some of which intercepted telephone con- 
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versations and evidence derived from them have been excluded in the Federal 
courts, deal mainly with the interpretation of section 605 of the Federal Com- 
munications Act (47 U. S. C.) (Nardone v. United States (302 U. S., 377, 1937) ; 
Nardone vy. United States (808 U. 8S. 338, 1989); Weiss v. United States (308 
U. S., 321, 1989) : Goldstein v. United States (316 U. S., 114, 1942) ; Goldman vy. 
United States (316 U. S., 129, 1942).) 

Despite the ruling in Weiss v. United States (308 U. S. 321), that section 605 
of the Communications Act extends to intrastate communications, our courts 
have uniformly held that the section does not forbid the reception in evidence 
by them of the fruits of wiretaps obtained in compliance with section 813—a of 
the Code of Criminal Procedure (Harlem Check Cashing Corp. v. Bell, 296 
N. Y., 15, 1946; People v. Stemmer, 298 N. Y., 728, 1948, aff’d sub nom., Stem- 
mer v. New York, without opinion, by evenly divided court, 336 U. S., 963, re- 
hearing denied 337 U. S., 921, 1949; People v. Feld, 305 N. Y., 322, 329-330, 1953; 
see also, Black v. Impelliteri, 201 Misc., 371, 1952, aff’d 281 App. Div., 671, 1952, 
appeal dismissed 805 N. Y., 724, 1953). Any inconclusive effect which might 
perhaps be attributed to the Supreme Court affirmance of the Stemmer decision 
by an evenly divided court seems to have become academic. For, in Schwartz v. 
Texas (344 U. 8. 199, 1952), the court held that interceptions obtained in violation 
of section 605 of the Federal Communications Act may nevertheless be received 
in evidence in a State court. In the court’s opinion, the Federal Act was not 
intended to impose a rule of evidence on the State courts (344 U. S., 19, 203). 

It thus becomes obvious that the fruits of telephone interceptions made pur- 
suant to an order under section 813—a of the Code of Criminal Procedure can 
successfully withstand legal attack and may be received in evidence in the 
courts of this State without let or hindrance. 

The very immunity so given to the wiretaps is alarming. The question before 
me now, however, is not the use which may be made of the fruits of an accom- 
plished interception, but whether the interception itself should be authorized in 
the first place. Whatever the purpose of the interception, the stark fact remains 
that it is an intrusion on the right of privacy. Justice Holmes, in his dissent 
in the Olmstead case, referred to wiretapping as “dirty business” (277 U. S., 
438, 469). Justice Roberts, in the first Nardone case, called it “inconsistent with 
ethical standards and destructive of personal liberty” (302 U. S., 378, 383). 

Nor can we forget the words of Justice Brandeis in his memorable dissent 
in the Olmstead case: 

“* * * The makers of our Constitution undertook to secure conditions favor- 
able to the pursuit of happiness. They recognized the significance of man’s 
spiritual nature, or his feelings, and of his intellect. They knew that only a 
part of the pain, pleasure, and satisfactions of life are to be found in material 
things. They sought to protect Americans in their. beliefs, their thoughts, their 
emotions, and their sensations. They conferred, as against the Government, 
the right to be let alone—the most comprehensive of rights and the right most 
valued by civilized men * * *” (277 U. S., 488, 478). 

This expression is an accurate appraisal of human values and of the things 
men hold dear in life. These are concepts not be be brushed aside when judi- 
cial action is invoked by which a realm, ordinarily inviolable, is exposed to 
official invasion and surveillance. 

Though I may deplore the fact that the views of Justices Holmes and Brandeis 
in the Olmstead case did not prevail in the Constitutional Convention of 1938, 
I am bound in duty by the quoted provision of the State constitution (art. I, sec. 
12) as the expression of the will of the people of the State that wiretapping should 
not be outlawed, however unsavory in character. But when the people declared 
that “the right of the people to be secure against unreasonable interception of 
telephone and telegraph communications shall not be violated,” they did not speak 
only hollow words. The recognition of privacy only dimly presaged in older 
systems of law is part of the expanding concept of the individual’s right to be 
free from unwarranted intrusion (Civil Rights Law, secs. 50-51). The right of 
privacy is the right “to be let alone’’—the right of “inviolate personality.” A 
tapped wire is the greatest invasion of privacy possible. However rationalized, 
its authorized use has its roots in the amoral doctrine that the end justifies the 
means. Hence, the most drastic safeguards cannot be too stringent. 

The safeguards prescribed in the constitution itself reveal a clear recognition 
of the danger which lurks in too ready a use of the power to tap wires. The ex- 
ercise of the power given by law to authorize a telephone interception is within 
the broad discretion of the judge to whom application for an order is made. And 
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the real—not nominal—exercise of a true—not formal—discretion is a supremely 
important procedural safeguard. As Dean Griswold of the Harvard Law School 
put it: 

“Liberty is preserved by the maintenance of proper procedures. It is through 
procedural rules that the individual is protected against arbitrary governmental 
action. The complaint against the Star Chamber was chiefly one of bad proce- 
dures. Methods and procedures are of the essence of due process. Mr. Justice 
Brandeis wrote some 30 years ago, ‘in the development of our liberty insistence 
on procedural regularities has been a large factor’ (Burdeau v. McDowell, 256 
U. S., 465, 477, 1921). More recently Mr. Justice Frankfurter has put the same 
truth in these words: ‘The history of liberty largely has been the history of ob- 
servance of procedural safeguards’ (McNabb vy. United States, 318 U. 8., 332, 347, 
1943).” 

The need for the suppression of the crime of gambling is not a consideration ex- 
clusive of all other social imperatives. We no longer tolerate the rack and the 
thumbscrew and like instruments. 

The primacy of the community’s right to protect itself certainly “is a postulate 
inherent in the life” of social order. But we must be zealous to appraise justly 
the relative spheres of individual right and public interest, and maintain an ex- 
acting though delicate balance between them. The balance may become precarious 
at times; and when the sacrifice of privacy does not produce a commensurate ad- 
vantage to the community the price is too high—to adapt the words of England’s 
new Lord Chancellor. ‘‘Weapons designed for the protection of law become the 
instruments of tyranny,” he said recently, echoing Coke’s classicism that “every 
oppression by authority is a kind of destruction * * *; and it is the worst op- 
pression that is done by the color of justice.” 

The telephone is in such general use that it is truly a part of our everyday life. 
It is a ready vehicle of communication for people of every station and everything 
of mutual human concern, whatever its nature, passes over its wires. Interfer- 
ence with its privacy is a direct assult on liberty, and the maintenance of an 
interception differs in no substantial sense from stationing a police officer at the 
elbow of the person using the telephone to record what he says. 

A telephone interception is a far more devastating measure than any search 
warrant. A search warrant is confined to a definite place and to specific items, or, 
at least, to items of a stated class or description. Those in possession of the 
searched premises know the search is going on and, when the officer has com- 
pleted his search, whether successfully or not, he departs. Not so in the case of 
a telephone interception. The interception order os obtaine dex parte, and the 
person whose line is to be tapped is, of course, in ignorance of the fact. The tap 
is maintained continuously, day and night. Everything said over the line is 
heard, however foreign to the stated objective of the law-enforcement officers. 
The most intimate conversations, personal, social, professional, business, or even 
confidential, of an unlimited number of persons may be laid bare. In effect, the 
line of everyone who is called from or makes a call to the tapped line at any time 
is being tapped during the maintenance of the tap. When a line in a public tele- 
phone booth is tapped, as has on occasion been done, the conversations of people 
having no relation of any kind to the operator of the place in which the booth is 
situated or the person whose line is tapped are overheard. It is little wonder 
that Justice Brandeis was moved to say in the Olmstead case: “As a means of 
espionage, writs of assistance and general warrants are but puny instruments 
of tyranny and oppression when compared with wiretapping” (277 U. S., 438, 
476). 

It cannot even be said in partial extenuation of this revolting practice that it 
yields worthwhile results. The reports submitted to me in the past refute any 
such claim. As evil as an actual interception is the fear bred in the mind of the 
average citizen that he may at any time become the victim of one. “The free- 
dom of private communication is a value which will not permit wiretapping 
except when other vitally important social values require it” (Westin, The 
Wire-Tapping Problem, 52 Col. Law Rev. 165, 201, 1952). In his thoughtfui 
study, Freedom, Loyalty, Dissent, Prof. Henry Steele Commager observes that 
“if in the name of security or loyalty we start hacking away at our freedom * * * 
we will in the end forfeit security as well.” 

No fact appears here sufficiently compelling to justify the order sought. In- 
deed, beyond the formal matters prescribed by the statute, the papers disclose 
little bevond the desire of the applicants for the requested order. It is unneces- 
sary to lay down any absolutes. The court need go no further than determine 
the pending application, for, as Judge Cardozo said In Matter of State Industrial 








262 WIRETAPPING 


Commission (224 N. Y., 13, 18), “* * * We deal with the particular instance, 
and we wait till it arises.” 

The constitutional right to be free from unreasonable interception of telephone 
communications is fundamental to ordered liberty. The right should be stoutly 
preserved, not frittered away. This is not a proper instance for the exercise of 
the drastic power lodged in the court. The sacrifice is disproportionate to the 
possible gain. 

What I know as a citizen I would not ignore as a judge. Our city has been the 
symbol of the Nation, the seat of its culture and of our commerce—the center of 
its influence. It is melancholy to behold her rife with violence, an admittedly 
lawless community, its inhabitants no longer safe by night or day, in their per- 
sons or their homes. To be redeemed as part of the great American community, 
its police department needs external aid, i. e., a larger force, with more pay for 
the men, and a renewed spirit from within—which its valiant commissioner 
seems to be generating—but not more wiretaps. Applications denied. 


STATEMENT OF THE AMERICAN JEWISH CONGRESS 


The American Jewish Congress is a voluntary association of American Jews 
committed to the dual, and for us, inseparable purposes of defending and extend- 
ing American democracy and preserving our Jewish heritage and its values. 

The American Jewish Congress has, therefore, always been unequivocally 
opposed to communism, facism, and all other forms of totalitarianism. We 
know full well the meaning and nature of Communist tyranny and of its 
debasing and dehumanizing effects on all who have been forced to live under 
its dictates. As Jews we are particularity mindfui of the campaign of cultural 
venocide directed against ethnic and religious minorities in Communist and 
Communist-dominated lands. 

Together with all Americans who prize the blessings of freedom, we have 
repeatedly afiirmed our readiness to make those personal and collective sacrifices 
reasonably calculated to safeguard our democracy. We have also insisted that 
our Nation’s security is not enhanced when we resort to measures that violate 
the essential liberties whose preservation is our basic purpose. Accordingly, 
we urge particular care when proposals are offered in the name of security that 
infringe upon basic liberties. 

The American Jewish Congress believes that all persons, including lederal 
and State officials, should be prohibited from engaging in wiretapping. Wire- 
tapping, we believe, gravely violates the right to privacy, one of the basic rights 
guaranteed by a free society. Political surveillance of private conversation is 
one of the distinguishing characteristics of all totalitarianisms; it is abhorrent 
in any democratic society. 

Resort to this measure could be justified only if there were unanswerable 
demonstration that it would yield results clearly decisive for our national se- 
curity. We submit that no such demonstration has yet been made. To intercept 
a single remark of 4 suspect that might possibly be of relevance would require lis- 
tening to hundreds of the intimate personal, business, and professional conti- 
dences and conversations of innocent and loyal persons. The sense of distrust and 
disquiet that must inevitably follow the awareness that anonymous Government 
agents may be listening into one’s most private conversations can have a shatter- 
ing effect on the morale of our community. 

There has been no showing that our national security hangs on so slender a 
thread as to justify recourse to such measures and we are confident that there 
are other and more etfective methods of protecting ourselves against dislovalty 
and treason. 

At present, section 605 of the Communications Act of 1954 provides that no 
person shall “intercept * * * and divulge or publish” any telephone communica- 
tion. Despite this provision, wiretapping is widely practiced not only by the 
Department of Justice but by State law-enforcement agencies. Indeed, discus- 
sion of the pending wiretapping proposals has proceeded largely on the assump- 
tion that this activity is entirely legal. The Department of Justice has consist- 
ently taken the view (a) that the act prohibits interception only when coupled 
with divulgence, and ()) that communication of the contents of a tap by one 
Government agent to another is not divulgence within the meaning of the act. 
Since no conduct deemed legal by the Department is likely to be prosecuted, the 
result is that there is no effective ban on wiretapping. 
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The Department's strained interpretation of the statute has never been upheld 
by the Supreme Court. The Court has never been given an opportunity to rule 
on the question because the Department does not prosecute wiretappers. Hence, 
the only way in which wiretapping questions come before the Court is in cases 
in which wiretap evidence is used in prosecutions for other crimes. In such 
cases, the Court has consistently ruled against use of the evidence. The con- 
trolling judicial expression on the validity of wiretapping itself is that of 
Judge Learned Hand who has stated it is “well-settled law that ‘wiretapping’ 
is forbidden by statute’ United States v. Coplon (185 F. 2d 629, 636 (1950) ). 

Protection of national security sometimes warrants measures that otherwise 
would not be justified. But Congress should require of the executive depart- 
ment a more convincing showing of necessity than has yet been given before 
it confers on it this dangerous power. The late Mr. Justice Jackson had occa- 
sion to say, on behalf of the Supreme Court, that “Science has perfected am- 
plifying and recording devices to become frightening instruments of surveillance 
and invasion of privacy, whether by the policeman, the blackmailer, or the 
busybody” Irvine v. California (347 U. S. 128, 132 (1954)). Congress has the 
ultimate responsibility to see that this threatening development is kept within 
bounds. 

We have examined the five bills before this committee. H. R. 762 (Forrester) 
and 867 (Willis) would both permit the use of wiretap evidence in court under 
certain circumstances. They contain no provision prohibiting wiretapping as 
such. H. R. 4727 (Curtis), at the other extreme, contains a single section 
making all wiretapping done “without legal authority” a crime. Since it does 
not define “legal authority,” its effect is not clear. H. R. 5096 (Keating) is 
the same as the first two except that it contains an additional provision (see. 
4) making wiretapping a crime unless done in accordance with the terms of 
the bill or by local authority in accordance with local law. H. R. 4513 (Celler) 
would permit the admission of wiretap evidence in court under circumstances 
far more carefully limited than in H. R. 762, 867, and 5096. In addition, it 
would make all other wiretapping a crime, including taps by State and local 
authorities. 

For the reasons stated above, we urge this conimittee to reject each of these 
bills and to approve a bill prohibiting all wiretapping. This can be accomplished 
by adopting a bill containing no provision other than the following, which is taken 
from the proposed section 2501 (a) of H. R. 45138: 

“Whoever, without prior authorization from either the sender or the intended 
recipient of a telephone communication by common carrier, willfully intercepts, 
or attempts to intercept, or procures or orders any other person to intercept or 
attempt to intercept, or conspires with any other person to intercept, or attempt 
to intercept, such telephone communication shall be fined not more than $5,000 
or imprisoned not more than ten years, or both.” 

We have examined the hearings on wiretapping bills in the last Congress and 
the debates on the floor of the House of Representatives when those bills were 
considered to discover whether any showing has been made that it is necessary to 
legalize the use of wiretap evidence. Neither the report of the House Committee 
on the Judiciary accompanying H. R. 8649 (H. Rept. 1461, 85d Cong., 2d sess.) 
nor the debates in the House of Representatives supply any substantial evidence 
requiring this backward step. On the contrary, several Congressmen with long 
experience as prosecutors, including Representatives Thomas and Dodd (the 
latter was once an FBI agent) insisted that resort to Wiretapping is not necessary 
and would do more harm than good. Up to now, Congress has rejected repeated 
demands from the Department of Justice that it authorize wiretapping. The 
matter was fully discussed in Congress in 1941, on the brink of our entry into 
World War II. Congress concluded then that the need to take that step had 
not been shown. No more convincing showing is now offered. In the words 
of Representative Thomas, “We have fought two wars without this, and we 
have won them” (4534).’ 

Dozens of Communists have been brought to book without using wiretap evi- 
dence and the House debates reveal that there are only seven cases likely to be 
prosecuted if use of previously obtained wiretap evidence is now permitted. 
Representative Curtis, who pointed this out, rightly said, “I would rather see 
seven Communists go unpunished than contribute in such a way to the under- 
mining of the procedural foundations upon which our liberties and the future 
flory of our country rests” (4624). 


1 References are to the daily Congressional Record for April 7 and 8, 1954. 
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It is no answer to say that we must engage in this “dirty business” because 
espionage and treason are likewise “dirty business.” The argument that only 
traitors are injured by wiretapping is specious. In the words of Representative 
Dodd, those who make this argument “have no conception of the nature of a 
right. Besides being the lowest form of authoritarian propaganda, it is also 
the most subtle and deceitful. What has happened in this Nation when re- 
sponsible men make such an argument for this kind of legislation?” (4550). 

Finally, neither the report nor any supporter of the bill has answered the argu- 
ment that wiretap evidence is inherently dangerous because of its great suscep- 
tibility to abuse. Representative Rogers and others pointed out in the House 
debates that to permit wiretapping even for limited purposes puts “‘temptation 
in the way of politically unscrupulous or totalitarian-minded officials” (4529). 
Furthermore, we are informed that wiretap recordings can be and have been 
altered in a fashion that defies detection. Sentences, single words, and even 
parts of words can be excised. Yet, when an altered recording is replayed, it 
earries all the conviction of a direct genuine reproduction of the speaker’s orig- 
inal words. This possibility of abuse should be looked into further before Con- 
gress takes this step. 

The present hearings before this committee are a response to our sudden 
realization that wiretapping has gotten completely out of hand. The number of 
taps by Federal and local police agencies and by entirely unauthorized private 
persons almost passes belief. We shall not review the facts here because we 
know that they will be studied in detail by this committee. What we do wish 
to stress is that the present situation is a natural result when wiretapping has 
legal sanction. As long as some wiretapping is allowed, prevention of illegal 
interceptions is difficult if not impossible. Experience shows that the police 
are reluctant to make arrests for a practice they are themselves committing. 
Only a total ban on wiretapping will bespeak the public condemnation of the 
practice with enough vigor to make its abolition feasible. 

The constitutional fathers found it necessary to provide in the Fourth amend- 
ment an express prohibititon of unwarranted searches and seizures. The practice 
of wiretapping is of the same nature as the practices with which they were 
familiar and which they found it wise to condemn. But while searches and 
seizures can be surrounded by appropriate safeguards to limit their harmful 
effect, wiretapping is inherently beyond such limitation. A court order can 
guard against seizure of innocent material but no words that a judge can put 
in an order authorizing a wiretap can prevent interception and recording of 
all the conversations of the intercepted line. This distinction was well-stated 
in a recent decision by New York State Supreme Court Justice Hofstadter (In 
the matter of an application for an order permitting the interception of tele- 
phone Communications of Anonymous, decided January 10, 1955) : 

“A telephone interception is a far more devastating measure than any search 
warrant. A search warrant is confined to a definite place and to specific items, 
or, at least, to items of a stated class or description. Those in possession of the 
searched premises know the search is going on and, when the officer has com- 
pleted his search, whether successfully or not, he departs. Not so in the case 
of a telephone interception. The interception order is obtained ex parte, and 
the person whose line is to be tapped is, of course, in ignorance of the fact. The 
tap is maintained continuously, day and night. Everything said over the line 
is heard, however foreign to the stated objective of the law enforcement officers. 
The most intimate conversations, personal, social, professional, business, or 
even confidential, of an unlimited number of persons may be laid bare. In 
effect, the line of everyone who is called from or makes a call to the tapped line 
at any time is being tapned during the maintenance of the tap. When a line 
in a public telephone booth is tapped, as has on occasion been done, the conversa- 
tions of people having no relation of any kind to the operator of the place in 
which the booth is situated or the person whose line is tapped are overheard. 
It is little wonder that Justice Brandeis was moved to say in the Olmstead case: 

““As a means of espionage, writs of assistance and general warrants are but 
puny instruments of tyranny and oppression when compared with wiretapping’ 
(277 U. S., 438, 476) .” 

This opinion by Justice Hofstadter is a thoroughgoing treatment of the wire 
tapping problem by one who has been in daily contact with it. We are supplying 
the committee with copies of the full opinion and we suggest that it be inserted 
in the record in full if that has not already been done. 

Justice Hofstadter rightly stated, “a tapped wire is the greatest invasion of 
privacy possible. However rationalized, its authorized use has its roots in the 
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amoral doctrine that the end justifies the means.” The invasion of privacy by 
wiretapping is one of the those practices that must be opposed “because they 
encourage the kind of society that is obnoxious to freemen” (Walder v. United 
States, 347 U. S. 62, 65 (1954)). In the words of an editorial in the Wall Street 
Journal of November 19, 1953, “It could create an atmosphere in which people 
would be afraid to talk on the telephone about anything.” 

We urge, therefore, that the only need now is for clarification of the prohibi- 
tion of wiretapping contained in the Communications Act. Both tapping and 
the use of wiretap evidence should be barred. Only in that way can we halt the 
present large-scale invasion of the privacy that has long been regarded as a 
precious right of citizens in a democracy, a right that assures to our citizens a 
feeling of security in their private affairs that is denied to the unfortunate sub- 
jects of Communist regimes. 

Respectfully submitted. 

HERMAN L. WEISMAN, 
Chairman, Commission on Law and Social Action, 
American Jewish Congress. 
WILL MASLow, 
JOSEPH B. ROBINSON, 
Of Counsel. 
APRIL 27, 1955. 


The Cuatrman. Now, Mr. Spindel, we are ready for your demon- 
stration. 


STATEMENT OF BERNARD SPINDEL, NEW YORK, N. Y. 


Mr. Sprnpet. I would like to request of the committee that in my 
demonstration this morning I will show certain techniques which, as 
Il explained in my original appearance, I had been very reluctant to 
divulge—some of the technical answers to our methods—first of all, in 
the belief that it would serve no specific purposes to notify the public 


in general as to what is the technical answer, and the technical methods 
that are used. 

I will demonstrate the majority of equipment in open session, and 
there are 2 or 3 items which I will not show, except in executive session. 

First, one reason is that it is a development that is patentable, and 
even greater than the patentable feature is the fact that it is now 
being field tested and it will eventually be used by Government agen- 
cies. It will be given over to them. 

For that reason, I am rather reluctant to show it. 

I have been challenged since my March 30 appearance before the 
committee. 

The Cuarrman. Before you go on further than that, of course, Mr. 
Spindel, the committee wants to extend to you every possible courtesy 
and consideration. When we reach the point after your demonstra- 
tion of that which you think could very well be divulged to the publie— 
the apparatus could be divulged to the public—you might then address 
yourself to the Chair and members of the committee, as to whether 
or not the balance of the demonstration shall or shall not be in execu- 
tive session. 

Mr. Sprnvet. Yes. 

I will show the methods and I would appreciate it if the committee 
would refrain in certain aspects to ask the technical answer to it in 
open session. I will be glad to give it in executive session. I will 
demonstrate certain items here. The technical answer to it, as to 
how or what makes it work, I would prefer to give in executive session. 

The CuHatrman. I presume you think that the members here are 
highly skilled technicians and could ask such questions ? 
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Mr. Srtnvet. It isn’t a question of that. There are members of the 
press and various organizations here. Some of the methods, as far 
as my particular work is concerned, have been obsolete for several 
years. 

The Cuamman. Let’s not worry about that. We will cross those 
bridges when we come to them. 

Mr. Sprnpew. It would be necessary for the members of the commit- 
tee and the press to come down to the table to actually witness some of 
the equipment in operation. 

The CuatrmMan. If we find that we can’t see or hear from here, we 
will come down. 

Mr. Sprnvev. Very well. 

Originally in my statement last March 30, I stated that a telephone 
could be, what we call bugged with the addition of one wire, making 
a telephone operative even though it is hung up. That statement was 
challenged very violently by the press and others. In fact, it was 
challenged by people who should know better. 

Now, the telephone on your desk, Mr. Chairman, I have tapped 
and bugged, and the conversation in your address to me, I was record- 
ing at the time I walked up to this table. 

For the demonstration to the press and the committee here I will 
play back just the portion that you—the telephone itself is the instru- 
ment here. 

The CuarrmMan. This telephone is bugged ¢ 

Mr. Roptno, This phone is tapped and is alsoa mike. That is what 
it says here. 

Mr. Sprinpvev. Incidentally, the bugging of a microphone as it was 
done here in the committee room, we could intercept the conversation 
and actually pick it up 5, 10, 20, or 50 miles away if we.wanted to, 
if we had sufficient wire, or cables running in that direction. If we 
desire to send it by radio, we could send it by radio and the limits 
would actually be the power that we use in our transmitter. We could 
actually send it clear across the country if we so desired. 

Mr. Roptno. What type of an instrument does it have to be, any 
kind of an instrument? Such as a telephone or anything else? 

Mr. Sprnpev. Pardon me? 

Mr. Ropino. To bug it, does it necessarily have to be a telephone ? 

Mr. Sprnpev. No, but any normal telephone can be used. 

I asked the operator to put a crosspatch on. We put outside line 
voltage on this particular phone. 

(This portion of the transcript was reported from the tape play- 
back :) 

The CHAIRMAN. Mr. Spindel, we are ready for your demonstration. 

Mr. Sprnpev. I had better run this forward. There is a portion 
there where I am speaking. 

The CHAIRMAN. As to whether or not the balance of the demonstration shall or 
shall not be in executive session. 

Mr. Srrnpev. The noise that you are hearing in the background, | 
had the telephone line crosspatched in at the same time. 

The technical answer to it, as to how or what makes it work, I would prefer 
to give an executive session. 

The CHATRMAN. I presume you think that the members here are highly skilled 
technicians and could ask such questions. 
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The CuHatrMan. I recognize my voice. It is not too good, of course. 

Let me get this straight now. In other words, this telephone was 
used as a means to reflect and record my conversation right here ? 

Mr. Sprnpeu. That is right. There is no hidden microphone i in that 
telephone. That telephone has the original parts with the addition 
of only one wire. 

The Cuarrman. Where was it tapped? Where is the bug? 

Mr. Spinpev. The bug is the actual microphone of the telephone, 
itself. 

The Cuairman. How did you do it? 

Mr. Sprnpet. That will go in executive session but the addition of 
one wire makes it possible for us to do that. 

I have been seriously challenged on that point. 

Another point where I have been ser iously challenged is the ability 
to do what we term invisible taps, that are absolutely invisible to the 
human eye, and also the fact that a tap of that nature requires ap- 
proximately $300,000 worth of electronic equipment to detect, and I 
would roughly estimate that there are only 6 people in the country 

capable of “detecting this type of invisible tap. 

I would like to demonstrate that. 

The Cuatrman. I think as a matter of courtesy, we will allow you 
to expatiate on this so-called bug in executive session. 

Mr. Sprnpev. Very well. 

The Cuairman. Perhaps you could tell us this: Is the apparati 
that enabled you to have this conversation or talk of mine reflected, 
in this room ? 

Mr. Sprnpew. I didn’t follow that question. 

The Cuatrman. Is the apparatus that enabled you to reflect my 
conversation right in this room ? 

Mr. Sprnvev. This is the machine right here [indicating |. 

The Cuarrman. I don’t want to go too far and you can tell me when 
you want to answer in executive session. 

Is there a wire from that transcriber that you have there to this 
telephone instrument ? 

Mr. Sprnpev. Yes, there is. That telephone instrument there is 
tapped. 

The use of electronic devices today, within the last 5 years, have 
actually progressed 25 years in an actu: al short period of 5. 

The normal devices to stop and start mechanisms automatically. 

sy that I am referring to recorders. I believe you had testimony 
last week by a district attor ney that it takes an awful lot of manpower 
to record and operate atap. The devices that we have, today, are fully 
automatic and regardless of the distance that we have 

The CuHarrman. Let me interrupt a minute. If I picked up the 
transmitter and spoke, would this same apparatus get my voice, also / 

Mr. Sprnpvev. Yes. 

The Cuarrman. [f I telephoned to somebody outside this building, 
would that recording instrument also record my voice ¢ 

In other words, can you tap this call with that same device with 
which you reflect my voice when the transmitter was down / 

Mr. Spinpen. Yes. 

Would you hand up that receiver? I have my own extension here. 
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Would you pick it up again, please? 

You will notice every time you pick that up the machine will start 
and when you hang up it will stop. 

This recorder acts automatically and needs no maintenance. As 
long as the receiver is off the phone, the unit will continue to operate. 
The electronic circuit in here, should a subject attempt to leave a 
receiver off the hook in hope that he will use up the tape, the electronic 
brain will stop after about 60 seconds. It will determine that the 
phone is off the receiver and not in use and actually stops the record- 
ing so there is no waste of tape. 

Mr. Roprno. Of course, you can hear static in that. 

Mr. Sprnpev. That is a crosspatch from the telephone line. 

If you would like to dial someone and make the call, we will record 
the conversation for you here. 

The CuarrMan (through telephone). Let me have National 8-3120. 
Let me have branch 680. 

Mr. Roprno. Doesn’t the chairman have to advise this person that 
the conversation is being recorded ? 

Mr. Sprnvev. It is advisable. It isn’t necessary. 

The CHarman (through telephone). Hello, Miss Kaslow, don’t 
get excited. Our conversation is being recorded. Our wires are 

tapped. 

Thank you very much. 

(To Mr. Spindel). Now, reflect. that. 
Mr. Sprnveu. This is the previous conversation : 


Mr. SPINDEL. Hand up your receiver. I have my own extension here. 





Mr. Sprnpev. The reason you hear the mixed conversation is that 
these recorders on magnetic tape, when you want to record the con- 
versation, when you feed it through the machine it automatically 
erases the old conversation and puts ‘the new one on, so that is why in 
our testing we were cutting out old sections of conversation. 


The CHAIRMAN. Hello. 

The Operator. Who are you calling? 

The CHAIRMAN. Let me have 8-3120, National. 

The Operator. This is the Capitol. 

The CHAIRMAN. Let me have branch 680. 

The Operator. You are calling the Capitol, now. 

The CHAIRMAN. Give me 791. 

Th Operator. I will give you 708, sir. 

The CHAIRMAN. All right, give me the other one. 

Miss KAsLow. Hello. 

The CHAIRMAN. Miss Kaslow? 

Miss Kastow. Yes. 

The CHAIRMAN. Don’t get excited. Our conversation is being recorded. Our 
wires are tapped. 

Miss KAstow. All right. 

The CHAIRMAN. Thank you very much. 


Mr. Sprnpev. Any extension you dial the tape itself will record the 
impulses and we have a device here where we actually count the im- 
pulses and tell you the number that you called. 

If you would like to try that, dial any number here. 

Mr. Fotry. Are you ready 2 

Mr. SPrnDeEL. Any time you are. It is automatic. 

(A number was dialed by Mr. Foley.) 
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Mr. Sprnpvet. I don’t want to run this too fast backward. The unit 
was damaged in transit. 

(Playback :) 

The OPERATOR. Capitol. 

Mr. Foiey. Outside, please. 

(A clicking in the machine. ) 

Mr. Sprnvet. That is the actual dialing impulses at normal speed. 

(Playback :) 

A GIRL. Hello. 

Mr. Fo.ey. Just testing. Thank you. 

Mr. Sprnvex. By the dial impulses recorded we can tell vou the 
number you actually dialed at that time. 

The CHarrman. Go ahead. 

Mr. Spinvev. Did you want me to take the time to call out the 
impulses? That takes a little time. 

The Cuarrman. No; we understand that. 

Mr. Sprnpeu. In my original testimony, I referred to invisible taps. 
I have made a demonstration board here, consisting of one piece 
of wire, representing an ordinary frame, or a wall section of an office, 
a home or a basement. This wire, although there are no physical 
wires attached, has actually three taps. And by the installation of a 
telephone line on this particular board, I will pick up conversations 
on these terminals. The screws holding the board onto the frame are 
alive and become an active conductor the same as a wire for the 
transmission or interception of a telephone line. I will demonstrate 
that to the committee. It will take me just about 20 seconds to 
actually show it. 

The tap on this is absolutely invisible. The method is one, of 
course, which I feel should go into executive session, only, or the 
principle behind it. 

I might point out while I am doing this, these particular recorders, 
I designed 2 years ago. They will record 1314 hours of conversa- 
tion automatically. And also, the fact that it is fully automatic in 
every sense, it can be used both for eavesdropping or telephone 
monitoring. 

Mr. Roptno. Is that equipment on the market ? 

Mr. SprnvpEL. We have hand-built these units and they are de- 
signed for this purpose. 

I have here a commercial recorder which can be purchased in any 
radio store, and I will show the committee the addition of a few parts 
which cost less than $10, will convert it to do the same technical 
function as this unit is designed to do. 

Now, the ends are bare and there is actually no physical connection 
here. 

Mr. Fotry. Is that connected to this phone now ? 

Mr. Spinpev. Yes. You will be able to talk to me, Congressman 
Celler. 

The first part I go on to is actually the screws, holding the board 
on the frame. If you care to pick up the phone, Congressman ? 

The CuatrmMan. What do you want me to do, talk to you? 

Mr. Sprnpev. Yes. ‘ 

Do you hear me? 
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The CuatrMan. I hear you very distinctly. 

Mr. Sprxvet. The screws on the other side also contain an invisible 
tap. 
in my original statement on March 30 to you I stated that in invis- 
ible taps, ther “re are three different methods of doing it, one of which is 
still secret and will remain secret of necessity, but I am on the other 
section now. Can you hear me? 

The Cnarrman. What is invisible about it? Ican see it. 

Mr. Spinpev. Here is a telephone wire connected to a wire that leads 
toa dead end. Now, if anybody likes I would be glad to give them 
2 hacksaw to cut the board in half if they think there isa physi ‘al wire 
concealed within the board. 

The terminal block on the top of this unit here consists of a standard 
Western Electric terminal block that is used in almost every apartment 
building in the United States. This particular one will handle six 
apartments ona particular floor. 

The unit itself is standard. There are no wires in this unit, and 
again, if someone after the demonstration desires I will be glad to give 
them a hacksaw to cut it in half to see if there are any concealed wires 
in there. 

By hooking up to the top two terminals here, I will in effect—I can 
cut this i ina quick second—hook up the terminals. 

The CuarrmMan. There are no wires there at all, and yet there is a 
tap,is that right / 

Mr. Srinpex. That is correct. 

The CuarrMan. Is it an electronic device / 

Mr. Sprxpev. I would rather go into that in executive session. 

The Ciairman. Has the paint anything to do with it? 

Mr. Sprxpex. I would rather discuss any phases of this in executive 
session. 

Now, this particular unit—— 

Mr. Roptno. How many people do you estimate know about the 
device ¢ 

Mr. Sprnpev. I would hesitate to make any statement about that in 
open session, because some of these things will atfect national security 
and IT see no reason why we should give aid and comfort to subversion 
and other activities. It is ridiculous, in fact. 

Normally, in telephone companies or military installations or any 
Government branch, in standards procedure by the old-fashioned 
method, in looking for a tap you look at the particular rae Let's 

say apartment A on the 10th floor is assigned pair No. 1 of this ter- 

minal block. When a telephone repairman or installer is sent out to 
look for a tap, he looks at this pair here to see if there is an additional 
pairof wires. If he finds none he assumes there is no tap. 

I can show you dozens upon dozens of recordings where the tele- 
phone company actually is testing the line and they call back the sub- 
seriber and assure them that there is no tap, and we have actually 
recorded them, dozens of times. 

Now, pair No. 5 down here is active. There are no interconnecting 
wires, and p ur No. 5 isactually tapping pair No. 1 

If you pick up the phone, you will be + rete: tome. 

The Ciamman (through the telephone). Will you repeat that. 
please, I didn’t get it. 
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Mr. Spinpet. Pair 1 is the pair that apartment A operates from. 

Assume that pair No. 5 is a spare, and pair No. 5 is actually where I 
am bridged from my invisible tap. 

The Cuatrman. I don’t understand the language. Pair No. 5 is 
what ? 

Mr. Sprnpev. Let’s say your apartment is 10—A, and the telephone 
company has asigned pair No. 1 to service your phone in your apart- 
ment, 10—A, or that particular phone. 

In searching for a wiretap, you normally would look at terminal 1 
to see if there is an extra pair of wires. Actually I am tapping you 
from pair No. 5 

The Cuarman. But you can, nonetheless, hear it ¢ 

Mr. Sprnvet. Oh, yes. It is a direct tap. 

Mr. Roprno. Would you be tapping in on somebody else’s telephone 
line ¢ 

Mr. Sprnpet. Assuming No. 5 is a spare. ‘There are always spares 
in every building. In every case. If there are none, we run our 
own. 

The CHatrmMan. You will tell us in executive session the why’s 
and wherefore’s ¢ 

Mr. SpINDEL. Yes. 

Mr. Fotry. How about a physical inspection of that terminal box, 
insofar as the spare pair, No. 5, is concerned ¢ 

Mr. Spinpex. You can inspect it all you want. 

Mr. Fotey. You would have to have a physical connection with 
pair 5? > 

Mi. SpernpeL. Yes. 

Mr. Fotey. Why wouldn’t a physical inspection then on a trace 
of a wire coming out of pair 5 lead to your plant for the recording ¢ 

Mr. Srrnpet. There are perhaps five other apartments on the floor 
which means that terminal 1 would be assigned—I am using the 
-mall block here. Actually if there are six apartments on the floor, 
there will probably be a 12-terminal block which means there are 
t spares there and I would operate from one of the spares in the 
| sloe vik. 

The point is that I only have one wire here to demonstrate it, but 
apartments 10-B, C, D, I’, and G may be also coming from this block 
und the repairman doesn’t go in with a wiring plan of the building 
because it would take him 2 weeks to check them all out, and the danger 
is extremely great in _ type of tap because for all practical purposes 
it is invisible and as I said it takes $3,000 of portable electronic equip- 
ment, and a man who really knows what he is doing, to find it. 

The Cuatrman. That electronic equipment involved there, is that 
it ¢ 

Mr. Spinpew. I would like to go into that in executive session. 

The Cu AIRMAN. You just mentioned it was. 

Mr. SprnpeL. For the detection part, yes; it is electronic. 

Mr. Fouey. That isa direct tap, though, that you are demonstrating 
now ¢ 

Mr. SprnpeL. Yes. 

Mr. Roprno. You still could not, though, employ the tap without 
this being bugged ? 

Mr. Sprnvev. Oh, yes. The bug is just an added convenience to 
find out what you are saying in your office or your home. That is just an 
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added convenience if we want to hear what is going on inside your 
apartment or your home. 

Mr. Fine. That is when the phone is on the hook ? 

Mr. Sprnpeu. Yes. 

Mr. Fine. But, if it is off the hook you don’t need the bug. 

Mr. Sprinpet. We have voice actuated circuits which start at the 
impulse of a human voice. In other words if you are out of your 
office and your telephone is bugged, as an instrument, to one of our 
recorders, and if you are not in the office, the equipment will not 
operate. The moment you walk in—per haps : your footsteps, or your 
actual voice. When you start talking, it will start the equipment 
going, and it could be 5 miles away from your office. 

And when you walk out of your office and stop talking, again, it 
will stop. 

Mr. Roptno. But that certain something that you have here, what- 
ever you have done with this telephone, must have been done. The 
telephone can’t be just left as it was originally ? 

Mr. Srinveu. There is only one additional wire in that telephone. 

Mr. Roptno. That is right, but without that additional wire no 
matter what you apply there it couldn't be ta yped. 

Mr. Sprnvev. For tapping of a phone we dae! 't need to put that wire 
in. 

If I wanted to tap your home, and you are living at 16th Street, 
NW., here, upon occasions or through various methods, we don’t 
have to go even near your home and never even enter your building 
and I will tap your phone. 

Mr, Fine. You mean conversations over the phone? 

Mr. Sprnpet. All conversations over the phone. 

Mr. F tnE. As distinguished from conversations when the phone is 
on the hook? 

Mr. Sprnpeu. Yes. There is a great confusion between tapping and 
bugging. The term is interchanged by the press and others but actu- 
ally ‘they are two distinct things. You are talking about a microphone 
in bugging and you are talking about a telephone tap in the word 
"te up.” 

The Cuarrman. A bug is really a microphone, isn’t it? 

Mr. SprnveEx. That is “correct. 

Mr. Forry. In your previous testimony you referred to the de- 
struction of that so-called tap. 

Mr. Sernpvev. I can demonstrate that. I would prefer to do that, 
however, in executive session, because it might give people certain 
clues that they shouldn’t have. 

Mr. Forry. If it was discovered and destroyed, let’s assume—let’s 
assume it was checked and they discovered your use of the spare pair 
on 5 and they pull the wires off? 

Mr. Sprnpvev. The tap is still on to terminal 5. 

Mr. Forey. That tap is still on? But you can no longer record 
it. 

Mr. Sernpver. I can go down to terminal 6 and tie in. 

Then, there are other ways which I will discuss in executive session, 
which, even if they have found it—and I have had occasion to use it 
in the field where they have done inspections and they know the wires 
are running somewhere, but they can’t even actually draw a dial tone 
from their normal method of interception or inspection. 
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I would like to point out that this subject of wiretapping, as the 
previous witness stated, it is an art. It is no longer an art, it has 
graduated to an exact science. 

The CHatrmMan. Proceed with your next apparatus, Mr. Spindel. 

Mr. Sprnpeu. I have mentioned voice actuaters which will start at 
the impulse of a human voice—and I will have to go around to this 
side here. 

The Cuatrrman. What was that, again? 

Mr. Sprnvew. I stated that we have devices which will start at the 
impulse of a human voice. I will demonstrate that now. This, in 
effect, is an experimental model. It is the second test model that I 
made several years ago. Actually, this unit is incorporated in this 
particular recorder here. I will have to plug that in to demonstrate it. 

The green light shows when the equipment is actually in operation. 
The orange light indicates it is on standby but there is no human voice. 
Now, that is telephone line noise that you are seeing there, and I will 
adjust that down. 

(Through telephone.) One, two, three, four, five, six, seven, eight, 
nine, ten.) 

(To the chairman.) We have a device on here which will actually 
prolong the time element there, so the machine doesn’t start and stop 
during a conversation. 

We can extend the period of stopping until after someone finishes 
a conversation, down to perhaps 2 minutes. 

The CHarrman. What would that be used for ? 

Mr. Srinvev. Let’s say that I have a bug in the committee room 
now, and you are going to hold an executive session, we will say, with 
me, about a half hour from now. 

Now, we may be located clear in the other end of the building, and 
on fully automatic, if I wanted to find out what was said in the execu- 
tive session, by the very fact that phone is bugged, when you started 
to talk, this would turn on the recorder quite a distance away and 
this keeps the recorder going as long as you keep talking. 

As an illustration of ‘that, I have it set to go back and forth, or to 
stop very rapidly, but—(into phone) one, two, three—as I keep talk- 
ing and as I advance the thing, it will remain—this thing and as I 
stop talking—it is set for just several seconds—as I stop it will go 
back. (Into phone.) One, two, three, four, five, six, seven, eight, 
nine, ten. 

The CuarrmMan. What is so exceptional about that ? 

Mr. SprnveEv. This is what a lot of people use in the crude methods 
of tapping a telephone line. 

The Cuatrman. You wouldn’t have to have the apparatus going un- 
less there was some conversation. 

Mr. Spinvev. Let us say I was going to bug this executive session, 
but I couldn’t be here to monitor it and I couldn’t find anyone to sit 
and monitor the equipment. 

The moment you start talking in this room—and let us assume I am 
clear on the other side of the building on the top floor—it would auto- 
matically start this recorder. It needs no attendance whatsoever. 
When you stop talking, it stops. That is the purpose of that. 

The Cuamman. What do you call that? 

Mr. Sprnvet. That is a voice activator. 
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The telephone line, itself, is a very noisy instrument, and wire- 
tappers in general have depended upon voice activators, which are 
commercially available, for starting and stopping their telephone tap- 
ping devices. 

However, inherent in the normal telephone operation is an awful 
lot of what we call technically, line noise. 

I will let the committee hear actually how noisy a telephone line is. 

It ceases when you pick up to dial a telephone conversation. 

[Indicating.] That is the normal telephone line noise, which would 
be sufficient to trip voice actuaters of normal design. That is actual 
line noise being amplified several thousand times. 

Mr. Five. If you lift up the phone, it clears it. 

Mr. Sernpen. Yes. 

Mr. Fine. That noise will not be there ? 

Mr. Sprnpev. That is right. It disappears. 

The Cratrman. Very well, go ahead. 

Mr. Spinpev. And for that reason voice actuators are not effective. 
There is the actual size of the electronic brain, or what you might term 
an electronic brain, which actually controls this recorder. [Indi- 
citina| 

This can be installed in any commercial recorder and make that 
unit operate as effectively and efficiently as this particular one. 

The CuHarrmMan. Can that be bought commercially, too ? 

Mr. Sprxpet. No. I will explain the history behind that in execu- 
tive session. 

T mentioned in my last testimony about tiny transmitters and 
receivers. 

Here is a receiver which is the equivalent of a pack of cigarettes. 

lf one of the Congressmen would like to walk down the hall I would 
be glad to send a signal down to him. 

Mr. Five. I will do it. 

Mr. Spinpeu. Here is a pack of king-size cigarettes and the pack of 
cigarettes is actually larger. 

I will show the internal section of this to the committee. 

The Crarrman. Is this a receiver? 

Mr. Spernpex. This is a receiver. We have transmitters exactly the 
same size. It isan FM radio receiver. 

The Crairman. The only difference between this and the ordinary 
elements is the miniature size ? 

Mr. Sprnpeu. Yes. 

[ will set the transmitter before you leave and somewhere over here, 
you can flip this out of your pocket and by turning this, you will get 
a test signal. 

The Cuatrman. I don’t think there is anything novel about that 
and there is no use ‘ spend the committee’s time on that. The only 
question is the size. 

Mr. Sprnpet. That is right. 

The CHatrMaAn. In nee words, this is a receiving set about the size 
of a package of cigarettes ? 

And that is the Ponly novelty to that. Are they made smaller than 
that ? 

Mr. Sprnvew. Yes, there is one unit that is half the size of this. 
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The Cuatrman. Are they like the earphones, the thing with the lit- 
tle button you put in your ear? 

Mr. Sprnpev. That is right. 

I could talk to you on my FCC-licensed station for my car. If I 
have a man a block away and I want to give him instructions, instead 
of going anywhere near him, with the use of this device, if he tunes 
in every 15 minutes, he will receive my instructions. 

The Cuarrman. How far away can that communication travel ? 

Mr. Sprnpev. The communication normally is limited only by the 
power of the transmitter. 

The CHamman. How far will that reach that you have in your 
hand ¢ 

Mr. Sprnpet. This is the receiver portion. 

The normal transmitter of this size would go a block or two, under 
normal city conditions. 

The Cuarrman. That is like a walkie-talkie in the Army ? 

Mr. Sprnveu. That is right. 

These devices here [indicating] are very tiny and cost less than $10 
and will convert any radio, television set, Se player, any 
amplifier, or home recorder, into a telephone tapping device and an 
eavesdropping device. 

The CHatrrman. The same as we have here? 

Mr. Sernpev. That is right. 

The CHarrMan. Even on a phonograph ? 

Mr. Sprnpev. Any record player at all. 

Mr. Roptno. And these cost less tlian $10? 

Mr. Sprnvev. Yes. 


You could attach it with 1 minute’s instruction. It is no great 


> 
problem. 


I think at this point we should go into executive session. 

The Cuatrman. What are these other boxes ? 

Mr. Sprinpvet. We will discuss in executive session the device which 
I referred to capable of beaming into a room, and actually taking out 
room conversation. 

The Cuatrman. Now, I don’t want to disappoint the members of 
the press who are here. Without going into the scientific explanation 
of the matter, just tell us briefly what each one is. 

Mr. Sprnvev. There are two phases of its ability to pick up a 
signal, 

I have here a standard commercial type of induction coil which will 
permit a tap via the indirect method, or the induction method. 

The Cuatrman. What is meant by induction? 

Mr. Sprnpev. Picking it up a foot or two from a telephone. 

In my original testimony I stated that the normal commercial in- 
duction coil which is available for $2 and up, will operate within a 
foot or so of a telephone. I further elaborated and stated that there 
is a method, with the use of a specially designed coil, and electronic 
equipment, that will enable us to pick up conversations and exceed the 
limitations of a foot or two of this type of commercial cord. 

The Caatrman. How far will it exceed it ? 

Mr. Sprnpet. In experiments we are limited only by the power that 
we are able to carry in our pocket to keep the unit miniature. 

We can go 15 or 20 feet without too much difficulty. 

Mr. Fotry. From the instrument? 
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Mr. SpinpevL. From the instrument, itself. 

Mr. Fotry. Not from the line? 

Mr. Srrnpev. From the line you would have to be a little closer. 

Mr. Fotry. How close ? 

Mr. Sprxvev. I would say roughly about 6 feet. 

Mr. Fotry. Now, is this the same method that you referred to when 
you diseussed the instance of tailing Mr. Celler down the hall to a 
series of phone booths and then selecting the one he is using, from six ? 

Mr. Srrnpex.. From six. 

The CHarrmMan. You are using both the direct and indirect method, 
aren't you? The line is the direct method and at the end of the 
line you use the indirect method ? 

Mr. Sprnpev. Are you referring now to 

The CHatrMAN. To listening to the conversation in a telephone 
booth. 

Mr. Sprnpeut. The whole thing is indirect. 

Mr. Fine. Let me ask you this, Mr. Spindel. Would tapping or 
bugging be reflected in the victim’s telephone bill ? 

Mr. Sprnpeu. No. 

Mr. Fixe. There wouldn’t be any evidence of phone calls? 

Mr. Srrnpev. As I stated in my original testimony because of the 
advanced—— 

Mr. Fine. Or in the electric bills? 

Mr. SprnpeL. No. 

The Cuatrman. On this indirect method that you spoke of, and in 
answer to the questions propounded by Mr. Foley, our general counsel, 
you said that that was the medium by which you could listen to a 
telephone conversation. 

Would you care to tell us what you did with that wire and what 

you did with that dangling instrument ? 

Mr. Sprxver. I can demonstrate this, if you like, of the normal 
induction coil. 

The CuatrMan. Do you attach that to a telephone? 

Mr. Sprnvev. No, it is not a direct piokup. 

Mr. Roptno. I understand that some of the electronic engineers 
questioned whether or not you could use that induction method for 
tapping at a greater distance than 20 feet, and I think there was 
something to the effect that you seemed to imply that it could be 
used. 

Mr. Sprnpet. Oh, yes. 

Two things must be taken into consideration. This is an induction 
coil. All it is, is a large mass of wires, windings of wires, similar 
to a transformer. 

A telephone instrument contains an induction coil and will emit an 
electromagnetic field of a given distance. Generally it is about 3 to 4 
feet. Measurements show it to be in the area of about 3 to 4 feet. 

Commercial design, because of noise, just holding it in my hand 

causes that noise. That noise consists of many things. The stray 

60-cycle electricity is being picked up by this coil. In the proximity 
of the telephone instrument it will actually pick up the telephone 
signal. 

Due to the fact that the coil itself only emits a field of a given 
strength, the problem has been to intercept that field. The normal 
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conventional methods that have been used such as this, as to place 
2 coil within the proximity of the magnetic field set up by the tele- 
phone instrument. 

To do it at a distance involves another principle. 

The CHarrMAN. You could use that in the room, couldn’t you? 

Mr. Sprnpeu. Yes; I could walk into your office and sit at your desk. 

The Cuatrman. If I am telephoning somebody in my private office 
you counld stand outside the door and intercept my conversation with 
that, is that correct ? 

Mr. Sprnpev. That is correct. 

The Cuatrman. There may be three conversations going on in my 
room. I am telephoning with my wife, and two of the secretaries in 
the room are conversing. 

Mr. Sernvev. This will not pick up what we call voice frequencies. 
This will only pick up magnetic fields of electricity such as from a 
power line or a telphonic instrument. 

To continue to explain the new principle, that has caused an awful 
lot of comment—the field. It is a principle that involves our ability 
to intercept this field at a distance. Electronically, I would prefer 
to discuss that in the executive session. It is something new. One 
section of it, I found, by actual design. By looking for it. 

The second portion of this—the two main missing links were found 
by accident and it is in some respects rather frightening. 

Mr. F INE. Would you be willing to demonstrate it now ? 

Mr. Sprnvev. I will discuss it in executive session. We will show 
you the actual field. 

Now, the telephone instrument, itself—I will have to ask for a line. 

We told her not to interrupt so she is not answering even. 

(Through the telephone): Would you give me an outside line, 
please. 

(To the committee) : Now, here is the coil without any physical 
connection. 

One of the big problems in a normal interception—this is just from 
the ear piece alone. That is the dial tone. 

Now you will notice, it is highly directional. The hum content 
rises. There are certain electronic circuits and designs which will 
eliminate the objectionable hum portions. 

Now, here is a perfect example. 

That is a power transformer [indicating]. 

This is what you run into when you have a telephone booth—and 
incidentally I recommend this highly for years to come. If you want 
to make a conversation and want it to be rather confidential, go where 
there are plenty of neon signs directly behind the telephone booth 
and an open window. This is what they will get. 

That is normal power lines. 

Mr. Roprno. Go behind where? 

Mr. Sprnpext. Usually you will go into a drugstore, or so, and you 
will find a neon sign in the window and directly behind the window 
is a telephone booth. Use that one, because they won’t get anything 
but the noise. 

Mr. Fotry. Can’t you cut it out now, by equipment ? 

Mr. Sprnveu. Yes, there are filter circuits to reduce it, but then it 
becomes a question of signal-to-signal ratio. It is a question of which 
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signal is much stronger. In other words, the power lines may have 
a ratio of 85 percent signal strength as compared to a 15 percent signal 
strength of the telephone induction coil. 

Mr. Fine. Where do you get the recording of the conversation with 
this device? 

Mr. Sptnpet. This is fed right into the recorder. It will record it. 

Mr. Foury. Now, going back to the situation where we had Mr. 
Celler’s conversation being “selected” from a series of phone booths, 
what, if any, is the opportunity to record that conversation ? 

Mr. Sprnpev. There is no problem at all. The problem is getting the 
signal from the booth to an amplifier which probably in that case 
would be through a modified hearing aid—actually the size of a hear- 
ing aid. 

Once you have jumped the gap from the induction coil at the tele- 
phone to the hearing aid, then you just feed it into a recorder which 
would be on my person. 

Mr. Roprno. How near do you have to be ? 

Mr. Sprnpev. Experimentally the model I have, and I haven't 
pushed it to its limits by any means, or even attempted to go beyond 
the normal distances—it is a normal thing. 

It is understood that an induction coil is only effective within 2 feet 
or so. 

Mr. Ropino. What these electronic engineers question about the use 
of an induction coil at a distance of 20 feet is right, then ? 

Mr. Sprnvev. Yes; but if you will look at my original testimony I 
said that these induction coils are ineffective beyond a couple of feet 
but then I stated further with special electronic equipment it is now 
possible to do that. 

Mr. Roprno. And you have that equipment ? 

Mr. Sprnpeu. Yes. 

Mr. Roprno. You will be able to show it to us in executive session ? 

Mr. Spinpet. We will discuss the entire phase of that in executive 
session. , 

The CrairMan. Let’s have your next gadget. 

Mr. Sprnpev. Here is a unit that I wanted to show. There has been 
some question as to how old these techniques are. 

Here is a unit made 15 years ago and it is a commercial design. ” 
you notice here, it will actually line tap for telephone purposes, or 
microphone—these two are room microphones such as this partic ular 
type of bugging, or a hidden microphone in a room. They make it con- 
venient. They give you two inputs for that. 

The Cuarrman. This is called the “speakaphone?” 

Mr. Sprnvev. The speakaphone unit. 

This is the induction coil type of pickup. 

From this you can plug it right into a recorder. 

This in effect substitutes in my tapping of Congressman Celler in 
the phone booth, this substitutes for the he: aring aid. 

The CHatrMan. This is all done with wires. 

Mr. Sprnpev. No, this will take induction coil as well. 

Tn addition this is the contact type of microphone. As the previous 
witnesses said they are able to go through a wall or door to pick up 
conversations. This is the microphone that does it. 

Mr. Roptno. What was this used for? 
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Mr. Sprnvet. The Government was the large purchaser during the 
last war. 

The Cuairman. This could be used to pick up a conversation 
through a door. 

Mr. Sprnpet. Through a door or through a wall. 

In fact they give you a spike with it to drive into the wall to pene- 
trate to the other surface so the other surface becomes a sounding 
board. 

The Cuatrman. You have to have another instrument to go through 
the wall? 

Mr. Sprnveu. No, it is the nail which this attaches to. This is held 
to the nail. The nail resonates the sound to the microphone. 

Mr. Roprno. You need nothing other than this? 

Mr. SprnpeEL. You need never enter the room. That is correct. 

The CuatrMan. That is generally known and has been on the 
market, is that it? 

Mr. SprnveEt. That has been commercially available for about 12 
years. 

There has been quite a lot of talk about new types of recorders 
and so on. 

I have here a unit, or a model of this unit which is now being made, 
which makes the recorders I have demonstrated here, which are only 
2 years old, absolutely obsolete. 

A new principle which I would prefer because it is— 

Mr. Roptno. What does an instrument like the one you have just 
showed us cost ? 

Mr. Fotry. The speakaphone. 

Mr. Sprnpev. Commercially I would say $75 to $100. I don’t 
know what the actual cost is. 

A new method of recording, and a new recorder for this type of 
work I am doing, will record 20 hours of conversation, for less than 
50 cents in cost of the recording medium. 

We have been successful—and this is again contrary to what stand- 
ard conventional audio engineers state—been able to record human 
voices satisfactorily, up to 600 lines to the inch. It is actually in 
effect equivalent to a micromicrogroove, as known in long-playing 
records, 

At the beginning of this record here, are some recordings that I 
made while testing this equipment this morning, or yesterday after- 
noon, and it is so fine that it would actually take a microscope to see it. 

The Cuatrman. I can’t see it at all. 

_ Mr. Sprnvex. Yet, we are capable of recording it and reproducing 
it. 

The design of equipment—it is on the outside rim, here (indicat- 
ing). 
Within that short space there, there are approximately 50 to 75 
grooves. 

The CuatrmMan. How many grooves to an inch? 

Mr. SPrnvex. 600. 

This particular model that I have here this morning I believe is 
only 450, but as high as they have dared go with conventional methods 
is 300. 

The CuHarrman. Is that patented ? 
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Mr. Spinvev. It is in the process and for that reason I would go 
into that further in executive session. 

Incidentally, this type of material is ideal for folding. You can 
put in into anything. You can’t damage it. 

The CHatrmMan. Can you break it? 

Mr. Sprnpet. No, you won’t break it. It is very tough. 

The CHatrman. Creasing? 

Mr. Sprnpev. A very hard cre: ise, yes. Considering the fine im- 
proving and things of that nature. 

I think we have just about covered everything that would normally 
be available. 

The Carman. Do you have a parabolic receiver ? 

Mr. Sprnpev. That is a parabolic dish there, and a parabolic type 
of microphone. 

The Cuarrman. That is generally known; isn’t it ? 

Mr. Sprnvet. Yes. Unfortunately, the one portion which permits 
us to go a step further than the others is not on that parabolic and 
we will discuss that in executive session. 

The CuammMan. Just briefly, the parabolic receiver is a device which 
enables you to pic ‘kupa conversation by two persons at a distance? 

Mr. Sprnpev. That is right. 

The CuatrmMan. That distance I suppose again depends upon the 
power; is that it ? 

Mr. Sprnpev. Well, two things. Normally people confuse the iden 
of the technical abilities of a microphone. A normal microphone such 
as the one I have in my hand here will do an excellent job of recording 
my voice at this time. Yet, you give it to some people who will take 
this mic rophone, or a similar miniature one, with a pocket recor der 
and go out in the middle of Penn Station with all the strenuous noises 
and expect to receive a good conversation. It is physically impossible. 
A microphone will only take down what it hears. If it is a qmet room 
and a good voice, it will make an exceptionally fine recording. 

Parabolic microphones are basically a normal microphone with a 
reflector on it. The purpose of the reflector in engineering design is 
to collect the sound waves, and you actually have to focus ‘the micro- 
phone for a given distance, under a given opportunity. 

Now, if someone was standing down on the corner there, and hold- 
ing a conversation, if he were speaking in rather loud voice, we would 
pick it up with a parabolic mike without too much trouble. But if a 
man is talking to another man in a low tone of voice and someone 6 
feet away from him couldn’t hear him, we possibly may get a small 
amount of signal through, and with proper amplification ‘pick it wp. 

Again, the secret of this unit is the ability for us to reach out 
through electronic means and get that signal back to us. It is similar 
in principle to a radar where we send an impulse out. 

Incidentally, that parabola there is from a surface radar antenna. 
The unit there will reflect a signal and it has a tendenc ‘vy to beam it, 
the same as a searchlight. 

The Cuan, Does the width of that disk, or that saucer, have 
any effect upon the power to receive sound waves? 

Mr. Sprnpet. Yes. Normally, in normal operation in parabolic 


mikes, there was quite a question raised by a national magazine after 


my testimony here, about the term ‘ ‘parabolic mike,” whether anything 
is actually in existence. 
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If they went over to the White House press conference they would 
find it in use every day. It is no big secret. 

The CrarrMan. It is used at the White House press conference ? 

We don’t go there. Tell us about that. What do you mean ?/ 

Mr. Sprnpex. I haven’t been to the press conferences, but I know 
that people there have used the parabolic mike for the picking up of 
newspapermen’s questions, or press questions that they have from the 
audience. It is used in several radio programs on the air, to pick up 
the conversation of a member of the audience right from the stage 
without the need of sending a microphone out to the middle of the 
audience, so the individual can ask a question. It is done with a para- 
bolic mike, right from the stage and it gives full view and full scan 
of the audience. 

In answer to your question as to whether the size of the dish has 
any effect upon the microphone, it has quite a bit to do with it. 

No. 1, frequency respondences are varied by the size of the dish. 
The smaller you go, or in the focusing of it you go to the parabola 
the more you acc entuate the frequency which is not ‘desirable nor mally 
for broadcast work but in our work it is extremely desirable and we 
ure dependent upon the low frequencies to give us the recordings that 
we want. 

The CuHatrMan. I read that Mr. Harry F. Olsen, sound engineer 
for the Radio Corporation of America, thinks a parabolic microphone 
with a reflector as small as a foot in diameter could, with proper 
design, pick up conversations 300 yards away—900 feet—under ideal 
conditions. 

Mr. Sprnvev. That is correct. 

The CuHaAtrmMan. Such conditions would exist on a still day in 
wide-open spaces ? 

Mr. Spinpev. That is correct. Dr. Olsen happens to be—if it is 
the same Olsen and I am pretty sure it is, from RCA, he is what we 

call the Einstein of audio engineering, in the field of audio and 
acoustics. He is the top man in the world perhaps on that particular 
subject. 

The Cuatrman. If I were out on a lake in a rowboat and I was 
speaking to someone and you were on the shore 900 feet away, I 
presume on a clear day, that would be ideal conditions so as to permit 
you to pick up my conversations with the person I am speaking to. 

Mr. Sprnpev. That is correct. In fact, in answer to a question 
from a member of the committee in my last testimony, I stated that 
we have a dish which will do the same job more efficiently, that is 
only 8 inches in diameter and that again we will discuss in executive 
session. 

Mr. Fo.try. You don’t use that now, in actual investigations, do you? 

Mr. Sprnpet. No. It can be used. It would be used as the national 
magazine demonstrated, setting out in the open. It would be con- 
cealed. 

Mr. Fotey. Would you use it from the van of a truck? 

Mr. Sprnvev. Yes, providing we were able to remove a window or 
open the back door. It will not penetrate glass. 

Mr. Fotry. How about foliage? 

Mr. Sprnvev. It would through foliage. 
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The CuatrmAn. Would you now like to have the room cleared so 
we can go into details? 

Mr. SpPINDEL. Yes. 

The Cuatrman. I would like to discuss this with the gentleman 
from the armed services. 

Will you step up here, please ? 

The room will now be cleared with the exception of the members 
of the committee, the staff, the reporter, and the representatives of the 
Government. 

(Whereupon, at 11:45 a. m., the committee proceeded in executive 
session. ) 
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WEDNESDAY, MAY 4, 1955 


House or REPRESENTATIVES, 
CoMMITTEE ON THE JUDICIARY, 
SuscomMiTTes No. 5, 
Washington, D. C. 


The subcommittee met, pursuant to adjournment, in room 346, 
House Office Building, at 10 a. m., Hon. Emanuel Celler, chairman, 
presiding. 

Present: Messrs. Celler, Rodino, Rogers, Fine, and Scott. 

Also present: Mr. Wm. R. Foley, general counsel. 

The CuHatrman. The meeting will come to order. Our first wit- 
ness this morning is Mr. Wellington Powell, operating vice president 
of the New York Telephone Co. 

Mr. Powell, will you step foward and give your name, address, and 
affiliation to the stenographer, please. 


STATEMENT OF WELLINGTON POWELL, VICE PRESIDENT OF 
OPERATIONS, NEW YORK TELEPHONE CO. 


Mr. Powerit, My name is Wellington Powell. I live at R. F. D. 
No, 2, Monroe, N. Y. My office is at 140 West Street, and I am op- 
erating vice president of the New York Telephone Co. 

The CHatrman. You may be seated. 

Have you a prepared statement, Mr. Powell? 

Mr. Powewn. I have, Mr. Chairman, and I would like to read it, 
if I could. 

The Cuarrman. You may. 

Mr. Powe. I am vice president of operations of the New York 
‘Telephone Co. I have held various positions in the operation of the 
company throughout the State including vice president and genera] 
manager of the upstate New York area which comprises the territory 
served by the New York Telephone Co. north of Westchester County 
in New York State and most recently vice president and general man- 
ager of the Boroughs of Manhattan and the Bronx in the city of New 
York and Westchester and Rockland Counties. 

The New York company and the other companies of the Bell Sys- 
tem have a vital interest in the matter before this committee. We 
believe that the privacy of communications, which is one of the founda- 
tion stones of personal freedom, should be carefully protected. 

The CuarrmMan. Do you care to be interrupted or would you prefer 
us to wait until you finish your statement ? 

Mr. Powerit. Whatever you wish, sir. 
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The Cuarrman. I am very happy you make that statement on com- 
munications. I imagine that is alsoa matter of self-interest. If there 
were no privacy, then your company would go out of business. 

Mr. Powe... Well, I don’t know about going out of business, but 
it certainly is, both from a viewpoint of principle and economics, in 
our interests to preserve the privacy of communication. 

The companies further believe that — are entitled to feel they 
can use the telephone freely and informally, just as they talk face to 
face, and that anything which would shake the confidence of the 
average telephone user in the privacy of his calls would so change 
the character of telephone service as seriously to impair its usefulness 
and value. The companies would favor the adoption of Federal legis- 
lation which would strengthen the protection of such privacy of com- 
munications. 

The CHairman. Do you think wiretapping has reached such a 
stage—all types of wiretapping—that the confidence of people, gen- 
erally, has been shaken in the use of the telephone? 

Mr. Powe, Well, I wouldn’t say that the confidence of the 
majority of people has been shaken. I do believe that any—we re- 
gard, just as we do accidents, that one case of wiretapping is too many. 

We, of course, recognize that the national security is a matter of 
vital concern to the Government and the people. How far privacy of 
communications should yield to the requirements of Government in 
this area is a serious question of public policy. We believe that any 
steps toward legalized wiretapping should be taken with extreme cau- 
tion and only after the most careful consideration. 

The CHarrman. I notice that you make a statement about caution 
and I take it by way of amplification you mean that even where we 
do allow, under certain conditions, wiretapping, we should use the 
utmost precautions that that use will not be subject to abuse? 

Mr. Powet. Yes, sir. 

The Cuarrman. So that some misguided public servant, under the 
guide of tracking down malefactors against national security, might 
not use that wiretap for his own purposes? 

Mr. Powe tu. Well, I believe there should be no law which would 
permit more or less unrestricted or uncontrolled wiretapping by law 
enforcement agencies, and I believe that there should be no law which 
would permit private parties to wiretap under any circumstances, 

As a background for the committee’s consideration of the various 
bills now before it, I have been requested to describe briefly the plant 
layout of our company insofar as it may affect the overall wiretapping 
problem and also to outline what steps are taken to protect or safe- 
guard telephone service against illegal wiretapping. To enable the 
members of the committee to follow more easily my plant description, 
I have assembed a binder of photographs and charts to which I shall 
refer from time to time in my statement when this seems.appropriate. 
I shall first describe our plant layout. 

The plant layout and operations of a telephone company are by their 
nature very complex. In a large city, the focal points of telephone 
operations are the local wire centers or buildings from which cables 
containing pairs of wires fan out into the geographic area served by 
such a building or wire center. 

The size of such geographic areas and the size of the building gen- 
erally depend on the density of the business and residence population 
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involved related to the percent telephone development. Our largest 
wire center in Manhattan, for example, serves 77,000 lines and the 

smallest 19,000 lines. 
A fairly typical central office building or wire center in Manhattan 
d in the photograph on page 1 of the binder which has been 


is illustrate 
distributed. 

This photograph shows our West 50th Street wire center or central 
office building which contains the central office equipment and facili- 
ties for the service of 50,000 lines. The geographical area served by 
this building is shown in the map on page 2 of the binder. The black 
lines on the map mark the boundaries of this geographic area and in the 
upper left-hand corner of the map is shown the relationship of this 
area to the other areas served by other wire centers in Manhattan and 
the Bronx. Each wire center is connected to each other wire center 
by cables carrying what we call trunk circuits. 

This particular building handles the subscriber facilities for 50,000 
lines. The geographical area served by the building is shown on 
page 2. Those black lines indicate the boundary that is served by the 
building which is indicated by the black circle, at 50th Street. 

Now, if you will look up in the upper left-hand corner of that chart, 
the black area is the 50th Street area. The narrower black lines indi- 
cate the division of Manhattan and the Bronx into similar areas. 
Each one of those divided areas is a wire center, and the various wire 
centers are connected to each other by cables, which contain what we 
call trunk circuits. 

The part of the telephone plant which would be of interest in con- 
nection with the subject which your committee is investigating is the 
part which is identified with a particular customer. This starts at the 
customer’s telephone instrument and ends at what is known as a main 
frame in the central office. 

Taking first the wire center, which is the focal point of operation, 
it contains the necessary switchboards or switching equipment and 
the operating arrangements required to terminate and interconnect 
customers’ lines and interoffice trunks. The customers’ lines coming 
into the wire center are connected with this equipment at what is 
known as the main distributing frame. 

The main distributing frame has 2 sides, 1 side known as the verti- 
cal side and the other side known as the horizontal side. The cables 
coming in from the street enter the vertical side of the frame. The 
pairs in the cable are then cross-connected through the frame to the 
horizontal side, from which point they are connected to the switching 
equipment. The switching equipment performs the mechanical func- 
tion of connection and disconnecting lines as calls are made. 

Let us first look at some photographs showing the horizontal side of 
the frame. The photograph on page 3 of the binder is a picture of a 
portion of the horizontal side of the frame. 

The wires leading into this frame are coming from the switching 
equipment. You will notice these masses of wires are the interconnect- 
ing points that connect the switching equipment with the other side of 
the frame which leads out to the customer’s premises. As a matter of 
interest, this frame is divided, because of its size, into two floors. 
There is another floor of equal size and each floor is almost a city block 
in length. There are about 1,500 miles of wire in that so-called main 
frame for this one central office. 
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Now 4a shows a blown-up section of what you see in 3 and you will 
notice wires coming in the bottom of the frame. Those are the wires 
that lead to the switching equipment. The top is the connection of 
the wire which is starting out through the main frame to this sub- 
scriber side of the main frame. 

The CuatrmMan. At the top 1 wire is white and 1 wire is dark. 

Mr. Powet.. Yes, sir. Each circuit consists of 2 wires. It is a 
2-wire circuit and each subscriber has 2 wires. 

The CHarrman. One coming and one going? 

Mr. Powe.t. Well, substantially, that is it. It completes the circuit. 

Now, page 4 shows the subscriber, or vertical side of the frame. 

That mass of wires comes over and is connected to this subscriber 
side of the frame, preparatory to the wires leading out to the cus- 
tomer’s premises. 

That arrangement of wires is what is switched as subscribers connect 
service, or change service. That is the switching point. 

Now 4a shows a smaller section of this vertical side of the frame. 
You will notice that the 2 frames, or 2 vertical strips on the left, have 
no wires running out, as compared to the wires that you see on the 
3 strips at the right. Now, the reason for that is that that is spare 
equipment and as the new customer comes in, a wire would be placed 
on each one of those blocks. 

Again, 4b is an even smaller reproduction showing the same thing. 

Now, you will recall, if you go back to 4a, you will see these 
wires leading down into some cables that are in the background. 
Those cables are pointed toward what we call a cable vault, which 
is where the cables leave the buildings to go out into the streets, on 
their way to the customer’s premises. 

Page 5 will show you one section of a cable vault in this building. 

Now, there are two sets of cable vaults side by side, because of the 
number of cables coming in. Away down in the distance, you see the 
cables actually going into the conduits in the street. 

The Cuairman. All those cables go into one conduit ? 

Mr. Powett. In some places we have two conduits. It depends on 
the number of cables. 

You will notice in this picture that the cables go up at irregular in- 
tervals. Some of them carry right throughto where the photographer 
was standing. Some of them bend up earlier. You will notice that 
on the top, cables are running over to the left-hand side. 

The reason for that is that these cables are leading up to this vertical 
main frame and hit that main frame at various intervals. 

Now, page 6 shows a manhole in the street. 

Incidentally, I would like to say that this cable vault, the entrance 
to it is from within the building and it is kept locked at all times. 

The only purpose of going in there is when a new cable is put in, 
or where there is a trouble that has developed and it has to be repaired. 
There is no one working in there continuously. 

Now, this shows the intereior of a manhole that you see in the 
streets of any city, and these splicers are splicing in a new cable. 
They in effect make connections with the pairs of wires in each cable 
to make a solid run of cable, and they do that in two instances. One, 
where they are just splicing a section of the cable to another section, 
which is a straight splice, and the other is where they splice to separate 
cable, and you see the top cable, the cables or wires are beginning to 
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fan out into smaller cables as they go out into this geographic area. 

Now, 6a is just another shot, down from the street, looking at one of 
those splicing operations. 

Now, as the cable goes out and you get out into the actual territory 
where the customers are using the service, the cables come above 
ground. Page 7 shows a cross-connection or a terminal box, or a 
cross-connection box, and you will see the workman who is on the 
ladder, and who is right below that stand that the top man is on, 
and you will see a terminal box. 

The next photographs are various types of terminal boxes that 
are used: 7b is a small one on a telephone pole; 7c are various types 
that are used. This particular picture happened to be taken in a 
training room where we are training people to operate with this 
equipment. 

The CHarrmMAn. These terminal boxes vary in size? 

Mr. Powerit. They do vary in size, from 26 up to 17,000. These 
latter ones are some of the larger boxes. 

We have about 75,000 of the 26-pair boxes, which is the average 
size—we have more of those—and they do run from 6—pardon me. 
[said 26. It is from 6 pair up to 17,000. 

Now, each cable and each pair of wires has a number, just as a 
telephone has a number. In order to gain access to a ‘particular 
telephone line, it is necessary to identify the pair with the particular 
telephone to which it is connected, and the telephone numbers do not 
appear in the terminal boxes and the identification of the cable and 
the pair, with a particular telephone number, is to be found only 
in the company records, which are maintained in its offices. 

The Cuatrman. That is, to correlate that telephone number with 
that wire, you must get information from the telephone company ¢ 

Mr. Powetu. Yes, sir. Unless you do it by trial and error. 

Some idea of the extent of the company’s wire plant is indicated 
by the fact that in Manhattan, there are over 40,000 miles of such 
cable, containing 3 million miles of wire. 

As I have mentioned before, there are also other cables which 
interconnect offices or cities and these are known as trunk cables and 
have no part in this particular problem which you are considering 

From this it can be seen that obtaining access to any particular 
line in a large city, such as New York, is not as simple as some people 
have indicated, because of the problem of identifying and locating 
the terminal boxes in which the particular pair can be found and, 
having found the terminal box, in identifying the particular pair ia 
that box, associated with the telephone sought to be tapped. 

In those areas of the State where overhead pole lines carry the 
cables, the task of identifying the pair and cable associated _w ith the 
particular telephone is less difficult, but the chances of the wiretapper 
being detected in the course of his operations obviously are greater. 

The Cuairman. Is that because you might be seen ? 

Mr. Powe.u. Yes, most of the cross-connection boxes in a rural area, 
for example, are on ‘poles, and you would have to be either on the pole 
or run a wire down the pole. Generally, it is more difficult to do, from 
the viewpoint of observation. 

On the average, access to any one pair of wires may be obtained 
at three terminal box locations. The reason for this is that in our con- 
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struction of outside plant and cable we have to engineer the plant to 
meet changing conditions, and to do this, flexibility of the use of each 
pair of wires is an essential requirement. 

For example, a single pair of wires may be used to furnish telephone 
service to a telephone in the vicinity of the first terminal box in which 
it appears. Later, in the event such service should be discontinued, 
the same pair of wires would be utilized to furnish service to another 
subscriber at another location in the vicinity of the second terminal 
box in which such pair of wires appears. 

It can thus be seen that to reduce the appearance of a particular 
pair of wires to one terminal box, instead of three, would reduce the 
flex‘bility of the use of that pair of wires by two-thirds and in the 
absence of such flexibility the number of wires required to furnish 
service and the cost of constructing plant would be substantially in- 
creased, and in addition, the connection of telephones as applied for 
would be greatly delayed. 

Now, I have provided a schematic diagram on page 8 which re- 
capitulates what I have been talking about. 

Over on the left is the central office building. I showed you the pic- 
ture of the horizontal main frame, the distributing point for the tele- 
phone wires, the vertical side of the main frame, its process through 
the cable vault out into a manhole, the running in the streets through 
conduits and manholes, and its appearance, for example, in the lower 
section where it says “apartment building” out to a distribution, or 
terminal, box and then to a subscriber’s premises. 

The others are variations of that. Some of them go up as aerial 
cable before it is broken out and distributed to the various homes of 
customers. 

The top one is the distribution plan that would be used in a block 
where there are small buildings. 

This completes the description of our plant layout and I would like 
now to talk about the protective measures taken by the company to 
safeguard the privacy of communication. 

In the first place, great care is taken in the selection of new em- 
ployees. In 1954, for example, 17,500 men were interviewed to hire 
550, a ratio of 30 to 1, and 66,000 women were interviewed to hire 
8,900, a ratio of 7 to 1. 

We not only train all of our people in the importance of the privacy 
of communication, but we follow a continuous program in which main- 
tenance of this fundamental requirement of telephone service is the 
underlying, basic objective. 

I wonder, Mr. Foley, if you would care to distribute these docu- 
ments. 

Now, on page 1 of these unumbered pages is a booklet that each em- 
ployee is required to read, which contains the pertinent sections of the 
State and Federal laws dealing with the secrecy of communication, 
and with the protection of telephone plant and services. They are 
required to sign a statement, which is the third page of the booklet, 
that they have read the booklet, that they understand it, and it is 
filed with their personnel records. 

There is also a letter from the president of the company, outlining 
the seriousness of this principle, that all telephone people are supposed 
to regard. 
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Secondly, we publish and put out posters which are filed on all bul- 
letin boards and public spots in the company’s quarters, which, again, 
deal with the problem of secrecy of communication, and these are kept 
up permanently as policy matters of the company for employees. 

Another example is on the second page, “ Your New Job—Let’s Talk 
It Over,” which is given new employees and that covers in the two 
pages from the last—page 25—the secrecy of communication. 

In addition to that, from time to time, letters are forwarded to all 
supervisors and sometimes to all employees, which again remphasize 
and revitalize this principle that we have in the telephone business. 
This example is one that went out in 19—there is one here of May 23, 
1951, signed by the president. 

Here is one signed right after this last episode in New York. 

The CuatrMan. Where is that ? 

Mr. Powe... That is the last page. It is addressed, “To All Tele- 
phone Men and Women.” It is dated February 23 and signed by the 
president of the company. 

The CHairMAN. Suppose you read that into the record. 

Mr. Powe tt (reading) : 

Each of you, I know, has been disturbed by the recent news about wiretapping, 
just as I have been. We all know that privacy of communications is the funda- 
mental right of every telephone user. It is a cornerstone of our industry, and 
preserve it as an obligation imposed on us by Federal and State law. 

Over the years the public has learned to trust us. The confidence that they 
place in our integrity as telephone people is a confidence that is well founded 
and well earned. It is an extremely rare occurrence when this confidence is 
ever violated by a telephone man or woman. This fact makes exceptions stand 
out even more in the public mind. 

In the recent case, information came to our attention that led us to believe that 
this privacy of communications was being disregarded by two telephone people. 
After a thorouzh investigation, they have been discharged. 

The company is cooperating fully with the law enforcement agencies in this 
matter. We are making sure that everything is being done that can be done, 
to guard against any further disregard of privacy of communications. 

No one realizes more keenly than the company itself the tremendous im- 
portance of the good reputation which its employees have built for themselves 
in the eyes of the public. I know that you will agree that there can be no com- 
promise with our fundamental purpose of maintaining the complete privacy of 
communications our customers expect. 

The company deeply appreciates all that you have done personally to merit 
public confidence. 

Sincerely. 

The Cuatrrman. That is dated February 23, 1955? 

Mr. Powe. February 23, 1955. 

In addition, the training material that is used emphasizes this pri- 

vacy-of-conve ersation—the privacy of telephone conversation, as one 
of the keystones of the business. That is emphasized at all levels of 
the organization. 

In addition to the employee training program, administrative prac- 
tices have been developed to prevent information identifying and 
locating our outside plant, such as location of terminal boxes and cable 
and pair numbers associated with individual telephone lines, from get- 
ting into the hands of those who would use it for illegal wiretapping. 
Practices covering the handling of requests for information of this 
kind require personal identification, order numbers, or the call-back 
method, wherein the person receiving the request for the information, 
gives the information only after disconnecting and calling back over 
an official telephone line. 
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The practices also limit the classes of employees who make such 
request, to those whose duties require such information. 

There are practices to cover the handling of changes in cable pair 
assignment, because of defective cable pairs, or incorrect assignment, 
or orders issued to connect new customer services. 

Typical of the methods currently in effect in this connection is one 
for the field workmen to call the test deskman with a requirement 
for such change. The test deskman, with the field workman on the 
line, then calls the cable assignment desk, thereby establishing a three- 
way conversation. The field. workman and test deskman identify 
themselves to the cable assignment clerk, give the order number, or the 
circuit number on which they are working, and the reason for change. 
Practices are provided to be followed by the field and central office 
forces and others, where an unauthorized attachment to our lines 
may be found. either as a result of a complaint of a customer, or the 
report of a field workman discovering such connection in the ordinary 
course of his work. 

Admission to comnany buildings is closely controlled. Quarters 
containing central office equipment or frames—such as you have seen 
here—are, in general, kept locked at all times. 

The normal forces working in those quarters are provided with 
keys at the start of their tour of duty, which are collected at the end 
of the tour. Other persons requiring entry to such quarters must be 
properly identified by a supervisory employee, as to his proper iden- 
tity and the validity of his business. If such identification is est: ab- 
lished, he is issued a temporary lapel pass. All employees are in- 
structed that if someone who is not known to them does not have such 
a pass, the person is to be challenged and the matter referred to 
supervision. 

In our assignment bureaus, test bureaus, plant engineering quarters, 
or other locations where critical records may be kept, such records are 
either kept in locked cabinets, or the quarters are locked during nor- 
mally closed periods. 

In our more vital wire centers such as those containing toll or long- 
distance facilities, we have attendants or guards on duty for the pur- 
pose of checking ‘all employees entering the building for their pos- 
session of a company identification card, usually a photographic 
identification. Any one attempting to enter the building without such 
a pass is required to be identified by the person whom he wishes to 
see. 

I understand that the problems and practices of the other Bell Sys- 
tem companies are substantially the same as ours. 

The Cramman. That is, the same practices that you have adopted in 
New York are practices obtaining, for example, in the District of 
Columbia, the citv of Baltimore, Philadelphia and so forth ? 

Mr. Poweiy. Generally. There may be a few changes because of 
some local condition that they might have, but generally they are 
system practices. 

In conclusion, T would like to say that we do not like any invasion of 
the privacy of communications by wiretapping, and we would welcome 
a strengthening of the Federal laws dealing with the subject. We, of 
course, recognize that matters such as the protection of our national 
security are vital governmental functions. The extent to which pri- 
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vacy of communications should yield, and where the line between pri- 
vacy and police powers should be drawn, is a matter of high public 
policy. If wiretapping is to be permitted, it should be authorized only 
after the most careful consider ation, and with every reasonable safe- 
guard which can be imposed. 

The CHatrman. Now, when you get a complaint—and I presume 
you get complaints from a subscriber who feels his wire has been 
tapped—what do you do about it ? 

Mr. Powetx. The complaint from a customer that his wire has been 
tapped comes in either at the business office, or at a repair service bu- 
reau, or any one of several sources in the company. That is referred 
to our repair service bureau. The line is tested to indicate if it is out 
of order, or it might be a very poor tap and if it were a tap, it could 
he indicated by the instruments they h: ive for measuring. 

It is then referred to what we term a “special agent.” We have a 
group of investigators in Manhattan—there happen to be 15 of them— 
who check to see if there is a law enforcement order for a wiretap. 
If there is no such order, we arrange to have that line checked out, fol- 
lowing the course of the description that I talked about here, through 
the various spots, through the various cross-connection and terminal 
boxes, and we inspect the instrument. 

The CHatrman. If it is a tap without a court order, what do you 
do, disconnect the tap or what other action is taken ? 

Mr. Powe t. If it is a tap without a court order—we have a pecul- 
iar thing in our State—due to this so-called Applebaum decision, there 
can be a legal tap without a court order. However, we consider any 
tap without a court order as being a foreign attachment on our lines. 
If there is no legal order and we find what appears to be a tap—that 
is a line which may be going into habitable premises somewhere, we 
refer it to the police. 

The Cuatrman. And that is all you do? 

Mr. Powe tu. I wouldn’t say it is all we do. In practice, we follow 
up with the police to find out whether it is a tap. It may be a dead 
wire that some workman has failed to remove, and it may terminate 
in nothing. 

Mr. Fine. You don’t need the police to tell you it is a dead wire, 
do you? 

Mr. Powe... We do not go into inhabited premises, in a case like 
that. If we believe there is a reasonable assurance that it might be 
a tap, we turn it over to the law-enforcement people. 

The CHatrmMan. But you do not summarily disconnect the tap? 

Mr. Powe... No, sir, because of this problem that we have of— 
well, the so-called Applebaum case. If the police determine there 
is a tap there, we remove it. 

The CuarrMan. In other words, you remove it at their suggestion ? 

Mr. Powe.u. Yes, sir. 

The CHatrMAn. Let us assume it is a tap as a result of a legal order. 
What do you do then? 

Mr. Powe tu. Well, that is a delicate situation. We consider that 
we would be in contempt of court and we would be blocking what in 
our State, the people of the State through the constitution have au- 
thorized law-enforcement people to do. We tell the law enforcement 
agencies that we have been requested to inspect the line, and then we 
inspect the line. 
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The Cuarrman. In the case of a legal tap, do you get a notice of 
that tap from anybody ? 





Mr. Powe.i. No. We get served with the court orders for taps. T 
The CHarrMan. A copy of the order? to: 
Mr. PoweEuu. We get a copy if we see the original, or we get a dupli- 
cate original. In other words, we want to see the signatures and hav- 
ing seen the signatures we will accept a copy for our files. 
The CuairmMan. Do you then do the physical tapping for the 
police? br 
Mr. Powe... We do no tapping for anyone. po 
The CuarrMan. They have their own employees to do that? 
Mr. Powe... I assume that they are employees of the police depart- sti 
ment, yes, sir. 
The Cuarrman. After you have seen an order for a legal tap, and an 
the tap has occurred, do you pay any more attention to it? Is there 
a question of time involved? How long does the tap endure? It 
Mr. Powe... A legal tap is good for 90 days, as I understand it. mc 
In 1954, for example, there were three cases where customers asked or 
us to check their lines for security, where there were legal taps on 
the line. We get, on the average, three requests to check for security 0 
aday. Around 1,100 or 1,200 a year. Out of that number, there were th: 
three, where legal taps were on the line. | 
Now, we do pick up, because of the thousands of people that we have no 
in the field, working with our wires, cases of taps. In 1954, for ex- , 
ample, there were some 36 that came in where we checked the file and Or 
found that there were legal taps on the line. Those were not cases ~~ 
that the customer asked us to check, those came in because the repair- 
man or someone else, in the conduct of his duty, found those cases. 
The Cuatrman. Can a legal tap be made without the knowledge of fie 
the telephone company ? fio 
Mr. Powetu. Yes, sir; it can, Mr. Chairman. inn 
The CuHarrmMan. Have such been made, without your knowledge? 
Mr. Powrtt. Well, I have no knowledge, except this, just the know]- 
edge of Icgic, that they have a right, if they get a court order, to get 
information on the cable assignment, and it is much easier for them to os 
do that than it is to look for it. Ne 
It is thoroughly possible for the police or the district attorney to 
get a legal order and not come to the telephone company. r 
The CuarrmMan. The reason I asked that question is that there have thi 
been some controversies as to the number of so-called legal taps in or 
New York. Wi 
Is there any place in your entourage where records are kept on taps? on 
Mr. Poweti. We keep a record in our legal department of all the hé 
court orders that we have. I have some figures here if you are inter- the 
ested in them. oie 
The Cuarmman. You might read them into the record. si 
Mr. Powriy. In New York State in 1952, we had a total of 882 court the 
orders. ) 
In 1953 j 
The Cuamman. How many did Mr. Silver say ? d 
Mr. Fotry. Mr. Silver’s figure was for the city of New York. ané 
Mr. Powe tt. I have those figures, too. I was giving you the State, Yo 
too. 7 
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The Cuarrman. You go ahead,then. Iam sorry I interrupted you. 

Mr. Powe... In 1953, there were 1,013. In 1954 there were 1,135. 
That is from all sources, from the police departments and district at- 
torneys. 

The Cuarrman. The State troopers ¢ 

Mr. Powe. The State troopers. 

The Cuarman. Now,the city of New York 

Mr. Powett. The city of New York in 1952—TI can give it to you 
broken down by counties, as far as the district attorneys go, for the 
police department as a whole, and then the total. 

The CuarrMan. Just give us the total and then we can put your 
statement in the record. 

Mr. Powe. The total of the New York City Police Department 
and district attorneys, was 510. 

Now, I would like to say one word about this count that we keep. 
It may vary in small degree from the records of the police depart- 
ment or district attorney, because we count each court order as an 
order. 

In other words, if they apply for an order and that has expired in 
90 days and it is renewed, we count that as another order. It is some- 
thing that the judge has sioned : again. 

The Cuairman. If the judge signs it again, it is another order, is it 
not ? 

Mr. Powe. It is a renewal. We treat that as a separate order. 
Our count may be somewhat higher, but not appreciably, it shouldn’t 
be, than the other totals. 

The Cuarrman. Now, how about 1953 ? 

Mr. Poweutu. For 1953, I only have it for the State, because these 
figures were broken down—I have 1954 broken down this way—these 
figures were broken down for another purpose and all I can give you 
for 1953 are the figures in the State. It is 1,013. 

I could get the ones, if they are of material interest to you. 

The Cuatrman. Yes, I think it is of material interest. 

At this point the Chair wishes to state that I believe that a letter 
should be sent to the presiding justice of the Appellate Division of 
New York, wherein New York City lies. 

Mr. Fotry. The first and second departments. There are two 

The CuHatrman. The presiding justice in each department. That 
this committee feels those justices should look into the practices ob- 
taining in New York City with reference to the issuance of orders. 
We have had conflicting testimony not only on the number but the 
methods in which those orders have been issued and there seems to 
be a consensus of opinion that there is no uniformity whatsoever and 
that lack of uniformity has given rise to considerable abuse and those 
abuses should be corrected. I think it might be well also to send a 
similar communication to the chief judge of the Court of Appeals of 
the State of New York. 

Mr. Foley, will you address appropriate letters to those justices? 

Mr. Forry. Yes, sir. 

Mr. Powe. In 1954 there were 452 from the police department 
and 239 from the district attorneys’ offices, or a total of 691, in New 
York City 

The Cuarrman. That varies somewhat? 
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Mr. Foutey. Mr. Silver’s total figure was 480, for 1952. 

The CHarrman. With reference to these taps we read about on 53d 
Street and 55th Street, were they taps in which employees of the 
telephone company had participated ? 

Mr. Poweix. That is the only way they could have been done. That 
was not what I call a procedural breakdown. It was a question of 
dishonesty and disloyalty in accepting money to do something, and 
in my opinion, it is similar to a bank defalcation. 

The CuHarrmMan. Can you tell me in what way that was rather 
unique wiretapping ? 

Mr. Powerex. It was done, and it is the only time in my experience 
that it has been done. 

If you will go back to picture 3a you can connect wires to those 
lugs which appear just below that metal frame that has the numbers on 
it, which will bridge the lines above, to the lines below. Now, that we 
use, normally, in everyday business. There are thirty-five to fifty 
thousand of what we call backtaps, in the normal run of the business. 

If you, Mr. Chairman, move from one location to another and you 
wanted service at both locations while you were moving, we would do 
it by this bridging connection. 

Or if your service was connected with a telephone answering serv- 
ice, it would be bridged. If you had an extension station off the : prem- 
ises, you would have that bridge. It could not be done from within 
the central office. It isa unique | ‘ase and it is one that is just simply— 
well, it is just dishonesty. A man was bribed and he broke faith with 
his company. 

The Cuatrman. Were they old employees? 

Mr. Powett. One had been in the service 8 years, one 12 years. 

The Cuairman. Were both of these taps at 50th and 55th Street 
of the nature you have indicated ? 

Mr. Powe tu. Yes. 

The one—I don’t know whether it was 50th Street, but it was in the 
same group 

The Cuarrman. Did that tap enable them to enter the homes of 
thousands of subscribers ? 

Mr. Poweti. Well, it would permit a tapping of any other customer 
who was on that particular main frame, one customer at a time. 

The CHAIRMAN. $5 many, about, would be possible ? 

Mr. Powerit. Well, I don’t know from the records. I don’t know 
what the testimony before the grand jury has been, but I have heard 
they are talking about something in the neighborhood of 35 to 37 

taps. I don’t know. 

The Cuarrman. Is it possible to tap a whole trunk that goes into a 
conduit ? 

Mr. Powett. No, sir. 

The Cuarrman. That is impossible? 

Mr. Powerex. That is impossible. 

The Cuairman. So any of these fantastic statements we hear that 
it was possible to tap 50,000 subscribers’ wires, that is ridiculous? 

Mr. Powe.t. It isin my book. Very ridiculous. 

The Cuairman. In this particular area where these taps occurred, 
they are the highly residential areas and office areas in New York, 
is that right? 

Mr. Poweu. Yes, sir. 
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The Cuarrman. Where many important people live? 

Mr. Powe. Yes, sir. 

The Cuarrman. Do you scrutinize these orders received in New 
York, signed by judges! Do you compare their signatures with any 
original signatures of the judge, or do you take them on faith? 

Mr. Powe. We take them on faith, because they are delivered by 
responsible people in the law-enforcement agencies. 

The Crairman. It is possible, then, for an order to be forged in 
the department ? 

Mr. Powe tu. I assume that it might be possible for an order to be 
forged but the information would be delivered to another party in 
the law-enforcement agency. 

The Cuatrman. In view of the fact that you have declared vigilance, 
I wonder whether your telephone company should not likewise en- 
deavor to work out with the justices I have mentioned, and others 
who have the jurisdiction, a better arrangement up in New York for 
not only the issuance, but even the scrutiny of these orders? 

Mr. Powerit. We would be very glad to discuss any change of 
procedures. I wouldn’t want it to appear on the record, however, 
that we have had any difficulty with that particular phase of getting 
court orders. I am not talking about what they are for, or the policy, 
but the mechanics of handling orders received from the law-enforce- 
ment agencies. 

Mr. Rocers. What you mean to say is that so far, there has never 
been anything reflected which would show there have been any forged 
orders in getting a wiretap ¢ 

Mr. Powett. Yes, sir; Mr. Rogers. 

The Cuatrman. An affidavit is supposed to accompany the order. 
Do you see the affidavit? 

Mr. Powe. In some cases there are affidavits and in some there are 
not. At the current time, there are not many affidavits that accom- 
pany the orders. 

The CuatrMan. So in some cases you do see an affidavit and in other 
cases you do not see an affidavit ? 

Mr. Powetu. Yes, sir. 

The CHarrMan. Soin some cases you do not know, and in other cases 
you do know the purposes for which the tap shall be had ? 

Mr. Powerit. That is right. Again, we do not consider ourselves 
a law-enforcement agency and if the Constitution and the law are 
carried forth as we see it, we are obligated to furnish that information. 

The Cuatrman. [understand. 

You only allow a tap, or aid in a tap, where there is an order from 
a supreme court judge, a county judge, or a judge of general sessions 
in New York? 

Mr. Powe. Yes, sir. 

The CHarrMan. Suppose there is some other official of the State 
who comes in and he says he wants to tap a wire and he has no order. 
What do you do then, do you reject it ? 

Mr. Powetu. We reject it. 

The CuatrMan. Suppose an Army officer, or someone in the Federal 
Government comes in, what do you do then ? 

Mr. Powrty. We reject it. We give no information to anyone with- 
out a court order. , 
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The Cuarrman. Under any and all circumstances? 

Mr. Powett. Yes, sir. 

Mr. Fine. You have given us some figures on the number of orders 
that have been served upon your company, both in the State and in 
the city of New York. 

Mr. Powetu. Yes, sir. 

Mr. Fine. Do you keep a record of those taps that you find through 
complaints or that your repairmen find, other than those received 
through court order? 

Mr. Powext. Yes, sir; we do. 

Mr. Fixe. Have you any figures on that ? 

Mr. Powew. As I say, last year, the men, working out in the field, 
uncovered 35 cases of suspected tap, where we found that we had court 
orders. Now, those same people doing the same operation reported in 
six cases of taps where we had no legal order. Those were turned 
over to the police. I think 3 of them were Applebaum cases and 3 of 
them were cases—one of them, I remember, was a bookie case, where 
he bridged the station and in effect he was stealing service. It wasn’t 
atapin ‘the sense that you are considering it. 

Mr. Frxr. Do I gather that the number of taps other than those au- 
thorized by court order, couldn’t total more than 6, 7, or 8 or around 
that? 

Mr. Powexti. Oh, no. I am not advancing this as a figure. How 
many illegal taps there were, I frankly don’t know. TI am convinced 
that there is less than the popular concept that has been caused by 
these newspaper statements, but one way of getting a range of it is 
that our men uncovered 35 out of 1,100 and some—say 1,200. At the 
same time, they uncovered 6 that were not covered by orders, so if you 
just wanted to take a shotat it, it would be one-sixth as many uncovered 
and that would bring it out in the neighborhood of 20, or 25. I am 
not advancing that as anything except one slant. 

Mr. Fine. It is perfectly obvious that that might be a guess, too. 

Mr. Powe. Yes. 

Mr. Fine. Certainly you did testify a few minutes ago that there 
were many taps installed without the knowledge of the company. 

Mr. Powet. Yes, sir. 

Mr. Fine. Did you mean to infer there that these taps put in with- 
out your know ledge meant that you never could find these taps, or that 
they are there and you never have e any knowledge of them at all? 

Mr. hoaan, What I am trying to say is that ‘the reporting of taps 
runs about 1 to 6. _In other w vords, for each 6 legal taps found in this 
field operation and reported in for check, you get 1 illegal tap. 

Mr. Frve. Would you agree that there are taps that never come to 
your attention ? 

Mr. Powetu. Certainly. 

Mr. Fine. You have no knowledge as to how many of those there 
are, 

Mr. Powet. The only knowledge is a guess. 

Mr. Fring. I mean you wouldn’t know ? 

Mr. Powretx. No, I wouldn’t know. 

Mr. Fixe. Nobody would know. 

Mr. Powext. It is like asking how many bank defalcations there 
are that were paid back and were never prosecuted. 
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The Cuarrman. For example, suppose the Immigration Service 
wants to tap a wire, or the Internal Revenue Bureau. Do they come 
to you to tap the wire? 

Mr. Powe tt. No, sir. 

The CuarrMaNn. They do it of their own accord ? 

Mr. Powew. I don’t know whether they work through the local 
police or just go out and tap. 

Mr. Scorr. Is that true of the FBI, too? 

Mr. Powe... I don’t know. We don’t tap for them. 

The Cuatrman. I say therefore there may be a great number or a 
small number of taps by the various Government agencies, seeking 
information ? 

Mr. Powe... That is right. 

The Cuatrman. Apparently the courts have held, as vou know, that 
the mere tap is not a violation of the law, unless it is accompanied by 
the divulging of the information received from the tap. For some 
purposes it may be perfectly legal to do the tapping to get infor- 
ination. 

There may be many of those taps. 

Mr. Poweuu. There may be. I don’t know. 

Mr. Fine. I just wanted to complete this thought. The fact is that 
as far as the telephone company is concerned, there are no illegal taps. 
Under the Applebaum case, and under present practices, any person 
can tap his own phone and the only thing that happens is that you 
don’t give them the information as to where to tap. 

Mr. Powe tt. That is right. I would like to say the Applebaum case 
certainly widens the privilege of private wiretapping, ae we are very 
definitely opposed to it, but outside of the Applebaum case, there are 
illegal taps that we have discovered, but they are relatively few. I 
don’t mean to intimate that that means that there aren’t any, but we 
just don’t know. 

Mr. Roptno. How many complaints have you had of wiretapping 
over a period of a year, we will say? 

Mr. Powe... We get, as I believe I testified, around three a day, on 
the average, that we check. That in itself doesn’t mean anything be- 
cause—that is, what we discover from that, because 90 to 95 percent of 
them call up over the telephone that they say is tapped and say, “We 
want this checked.” 

Mr. Roprtno. What do you find in those cases of complaints? Do 
you find any foundation for the complaint? Are you able to trace 
the tap or find the tap? 

Mr. Powe... As I say, last year we found three legal taps, out of 
twelve hundred-odd requests, and we found no illegal taps. 

Mr. Roptno. Just three? 

Mr. Powe... Yes. 

Mr. Rovrno. Of all those complaints? 

Mr. Powe... Yes, sir. 

Now, that is a statistic and I don’t advance it as anything but that. 
Ninety-five percent of the people who call up, call up over the sun»osed 
tapped wire and if it was tapped, the tappers would know that the 
line was to be checked. 

Mr. Roptno. You do say, though, in your statement, how difficult it 
is to tap a wire because of this maze of cables? 

Mr. Powe. Yes, sir. 
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Mr. Roprno. By the same token it is difficult for the telephone com- 
pany itself, even though a complaint has been made, to trace the tap. 
Is that not so? 

Mr. Powetw. I don’t think that it is too difficult to trace a tap, if 
that is what you start out to do. 

Mr. Roprno. In the terminal box, can they use what is called a spare 
or something of that sort, to tap in on some other spare number, and 
you would never be able to find it out, because you probably would be 
looking just for that particular number, wouldn’t you ? 

Mr. Poweu. We would check for that situation when we went out 
to check a tap. We would check for any cross-connection. 

Mr. Fine. In fact, at that very point you may go out to check on a 
tap and you may never be able to find it, we have been told. 

Is that so? 

Mr. Powe. I wouldn’t want to say that we could find 1,000 out of 
1,000, but I think we would find a substantial number of them. There 
are all sorts of tricks to the trade and some of them, I admit, are 
pretty difficult to find. 

The Carman. Can you indicate some of those types of wiretaps 
which are difficult to ascertain ? 

Mr. Powe... Yes. 

The Cuarrman. We had some illustrations in this room yesterday. 

Mr. Poweti. You can use a substitute for a wire, for example, for 
a short distance. 

The CHairman. What are some of the substitutes, as you know 
them ? 

Mr. Powerit. Well, metallic paint, for example, that has a great deal 
of shortcomings and I don’t “san it is too useful. 

The Cuatrman. Do you know what the constituents of the paints 
are? 

Mr. Powetx. You can use silver, you can use graphite, you can use 
anything of a metallic nature. 

The Cnarrman. So this paint is made of some metallic substance, 
graphite or titanium or silver, and is of such character as to convey 
impulses ? s 

Mr. Powet.. Electric current: yes, sir. 

The CuArrman. It will conduct just as will a wire? 

Mr. Powe. Yes; to a certain degree. 

I guess we have found 1 or 2 like that, but it has definite limitations. 

If you go out, for example, in a terminal box that has been out 
in the weather, it is an off color and some of them are not painted, 
you have to be quite an artist to fix it up without painting the whole 
box. 

The CHarrman. In other words, if you don’t paint the whole box 
and you see a st ae of paint, no matter what it is made of, then that 
makes your officials and employees suspicious; does it not? 

Mr. Powerex. It would: yes. 

The Cuamrman. What they would have to do is to paint the whole 
business the same color as the silver or titanium or the graphite? 

Mr. Powe. Or cover it up with a different colored paint, but then 
that is a little suspicious, because we don’t do that. 

What I am getting at is that it can be done, but for a practical 
wiretapper, I don’t think they would do it very much. 
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The Cuairman. Are there any other types of taps that are not easily 
cdietected ? 

Mr. Powe.u. Well, if you tap in a wall. You don’t have to tap in 
the terminal box, for example. 

The CuHairman. That is you tap a wall and have a microphone 
inserted. 

Mr. Powe. No, sir, Mr. Chairman. I was thinking of splicing 
the wire itself. The terminal box is a little more convenient. 

Mr. Fine. What concerns me is that there have been many rumors 
in New York that in divorce cases there have been wiretaps. Unau- 
thorized, surely. ‘There were no court orders. But there is nothing 
illegal about tapping your own wire. 

Mr. Powexn. If it is your own wire, that is right. 

Mr. Fine. You have no record of any tap, unless it comes to your 
attention. Is that not so? 

Mr. Powetu. That is right; but the Applebaum case was one where 
the man was convicted of wiretapping. We found a tap. 

Mr. Roprno. In other words, you don’t make any periodic check, 
or there is no reason why you should make a periodic check in some 
of your system to ascertain any wiretaps, or whether any wiretaps 
awe being installed ? 

Mr. Powe.tu. We have about 4,000 changes a day which involve 
these terminal boxes and these connections. In the course of a year 
there are many visits to these terminals and at that time the work- 
men inspect for any irregularities, for any wires that should have 
been out that weren’t out. 

In that way the plant is kept in reasonably good condition. 

Mr. Roprno. May I ask, Mr. Powell, subsequent to the publicity 
that was given to the so-called very prevalent situation of wiretapping 
in New York City, did your company undertake to be a little more 
careful and more scrutinizing about the possibility of wiretapping 
through your various repairmen or others ? 

Mr. Powe... Well, we are constantly reviewing the methods and 
procedures as our methods change. This particular one was not a pro- 
cedural breakdown. That was just a case where two people went 
crooked and I consider it like a bank defalcation. You can’t get proce- 
dures if a man sets out to go crooked, that will stop it, at me time. 
But we are continuously studying and checking to stop this. I don’t 
think that illegal wiretapping i is as prevalent as some of the reports 
have it, but that i is not our viewpoint. As I say, it is like our accident 
program. QOne is too many. 

Mr. Roprno. There must be undoubtedly some reason for this great 
warm on the part of people, that there is so much wiretapping going 
on. The telephone company is surely interested in insuring privacy 
of its telephone users. 1-would like to know whether or not the tele- 
phone company continues to conduct research on some method or 
means whereby they can prevent this. 

Mr. Powe tt. In this particular instance we checked half a million 
lines to see whether there were any similar backtap conditions and we 
found none. 

Mr. Roprno. Does the telephone company have something that 
would neutralize a wiretap, and actually make a wiretap useless ? 
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Mr. Poweti. We would certainly like to have something like that. 
There is nothing that I know of that can be developed along that line. 

The Cuarrman. Mr. Powell, in the District of Columbia for exam- 
ple—I don’t know if you can testify about this because your operation 
is in New York—in the District of C olumbia, in the city of Philadel- 
phia, or the city of Trenton, or B: as I understand it, there 
are no laws applicable as they are in New Y ork, which says that there 
can be no wiretapping except by a court order. 

I take it, however, there are taps by officials of the State and Federal 
Governments in those places. Do the telephone companies in those 
cities keep records of taps? Are they informed of the taps, and if the 
company 1s informed, what does it do? 

Mr. Power1. I could not testify as to that particular situation, but 
{ am sure the C. & P. Co. would be glad to file a statement as to their 
procedures on that. 

The Cuarrman. [If it is not prying into restricted and classified in- 
formation, I think it would be important for this committee to know 
the practices in that regard in various cities, like in the city of 
Washington. 

As I mentioned before, the officials of the internal revenue, possibly 
indulge in taps to run down violators of the internal revenue statutes. 
The Tres isury Department may be endeavoring to run down the vio- 
lators of our narcotics laws. The Alcohol Tax Unit may want a tap 
to find those who manufacture moonshine—not necessarily in Wash- 
ington, but in its environs. There may be other officials of other 
departments. Do they apply to the telephone company before they 
make atap? There is nothing illegal, apparently, about it. And does 
the telephone company offer any resistance if there are too many taps‘ 
Just what is the practice in that regard ? 

Mr. Poweu.. In the New York company we do not give pair infor- 
mation without court order, 

As far as Washington is concerned, I am sure that they would be 
glad to file a statement as to their practice. 

The Cuatrrman. I think it might be well to do that, and have it 
addressed to the committee here, as soon as possible, and if we feel 
we want further infomation or want to question the writer of the letter 
we may have to have him appear before us. 

Are there any other questions ? 

Mr. Five. You would admit that the telephone company today 
is very much concerned about the rumors that there are so many 

taps on the telephone wires. Is that not so? 

Mr. PoweE.i. We are concerned about it and we have consistently 
taken the position that anyone who has any information about any 
illegal taps should take it to the law enforcement people. 

We hear the rumors, but we do not get the facts. 

The CuarrmMan. You don’t get the facts, because it is difficult, unless 
there is a complaint, and unless your repairman finds it? 

Mr. Powe tu. That is right. 

Mr. Roptno. I assume the telephone company would be concerned 
after an expert in wiretapping appeared before us and said that the 
best thing to do is not to use the telephone at all, and that he doesn’t 
own a telephone? It is not good advertising for the telephone 


company. 
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Mr. Frvne. Of course you are influenced, too, by the fact that you 
are serving so many telephone users, and you wouldn’t like to break 
down any confidence that they might have in the phone company. 

Mr. Powetx. That is right. 

Mr. Fine. Therefore, you would prefer to feel that there aren’t 
many wiretaps, illegal or otherwise. Isn’t that right? 

Mr. Powe... We not only prefer to feel, we would like to know 
that there were no wiretaps, and if there is any way of doing it 

Mr. Fine. But there is no doubt that there are? 

Mr. Powe... There are illegal wiretaps, there is no question about it. 

The Cuarrman. I want to say this, Mr. Powell. From your testi- 
mony—and I have every reason to believe it is true—that your com- 
pany, insofar as New York is concerned, has taken every reasonable 
precautionary measure to prevent wiretapping and to prevent the in- 
vasion of the privacy of your subscribers. 

I want to compliment you on your testimony and I think you did a 
very remarkable job in preparing these exhibits for us, which we will 
receive in the record. 

(The two documents referred to by Mr. Powell will be found in the 
files of the subcommittee. ) 

Mr. Fine. I am sure that the members of the committee join in that 
tribute to the company, on that phase of the subject. 

Mr. Power. I would like to extend to you, Mr. Chairman, my 
sincere thanks for being permitted to be here to tell what we are 
trying to do, and I appreciate very much your courtesy in receiving 
me. 

The CHarrman. I still feel that the committee should have that in- 
formation that I have asked for concerning places other than New 
York. 

Mr. Powet.. Yes, sir. 

(The information requested follows:) 


AMERICAN TELEPHONE & TELEGRAPH CoO., 
Washington 6, D. C., May 12, 1955. 
Mr. WILLIAM R. FOLEY, 
General Counsel, Subcommittee No. 5, 
Committee on the Judiciary United States House of Represenatives, 
Washington 25, D. C. 

Dear Mr. Fotey: Forwarded herewith is a record of court orders received 
in 1953 by the New York telephone company from the city of New York. This 
information was requested at the hearing held on May 4, 1955—see page 629 
of the transcript. 

I am also forwarding a copy of the transcript with suggested corrections 
noted thereon. 

Finally, I am enclosing a letter dated May 11, 1955, addressed to the Hon. 
Emanuel Celler, from Mr. H. H. Vogel, vice president of the Chesapeake & 
Potomae Telephone Co., which is a supplement to his letter of May 10. 

Yours very truly, 
(Signed) BLAKE T. NEwron, Jr. 
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Record of court orders received, 1958—6 district attorneys New York City; 
total orders received, 196 





Orders 

receired 

New York: OoUMt nonce iia cen dn cease geet baagl 100 

ee SI oo chnideksnctcabhbnee<ieeinrannan iiasin gavel lininie ing ahh cu, re 

Ps eases esi casein css mp cere npr cence erage ade cna peeetee earner 38 

Quens Ooubty...... 3. sand dd ei eb lok dda hl eee eengddaadbaG& 6 
Tee NOE. oi on ne ia bin add ead 

PI isis seine oss llpsias capita dap etal dasa cel ate Dehli ace tea ins aaeaiied ieee el - 196 

New York City Police' Departmient...025 220 eae tec ue - 391 

New York City: district att0meys...iisid cin i ohh oe ee 196 

Combined New York City Police Department and district attorneys_____--- 587 


Tue CHESAPEAKE & POTOMAC TELEPHONE Co., 
Washington 1, D.C., May 10, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
United States House of Representatives, 
Washington 25, D.C. 

My Dear Mr. CeELLER: In the course of the hearing held on Wednesday, May 4, 
1955, by your subcommittee on bills concerning wiretapping, you indicated to 
Mr. Wellington Powell, who was testifying on behalf of the Bell System com- 
panies, that you would like to know the practices of the the Chesapeake & Po- 
tomac Telephone Co. regarding the question of wiretapping in the District of 
Columbia. I am happy to have the opportunity to advise you of the precautions 
taken to preserve the secrecy of communications in the Nation’s Capital. I may 
say at the outset that I have read the statement made by Mr. Powell, and since 
our practices are entirely consistent with those outlined by him, I will attempt 
to avoid duplication in presenting a summary of the security measures our com- 
pany employs in Washington. 

For convenience I shall list three principal categories of security measures: 
(1) The selection and training of personnel; (2) the protection of plant and 
service; and (3) procedures for the discovery and handling of wiretapping. 


1. SELECTION AND TRAINING OF EMPLOYEES 


The selection and training of employees is designed to insure that telephone 
company people have the highest respect for secrecy of communications, and are 
alert to any indication of the invasion of that secrecy by others. Applicants for 
telephone company employment are selected for reliability as well as capacity 
for job performance. On the first day of their orientation training, new employees 
are instructed in the necessity of protecting the secrecy of service. A pamphlet 
entitled “Protection of Plant and Service” is issued to each new employee 
upon hiring. This contains a mesage from the company outlining the responsi- 
bility of each individual employee for maintaining secrecy of communications 
and protecting telephone plant and service. It also contains excerpts from per- 
tinent Federal statutes and company regulations regarding these matters. The 
fivleaf of this booklet is a tear-out statement required to be signed by every 
employee, signifying that he has read the booklet and understands its provisions 
and his responsibility thereunder. This receipt is filed in each employee’s per- 
sonnel folder and the booklet is reviewed periodically with the employees. 

In addition to this initial training, the subject of secrecy is reviewed with all 
company personnel from time to time, and reminders of the law and the 
obligations of telephone people are published in bulletins and publications of 
the company. 

2. PROTECTION OF PLANT 


Terminal rooms for all major Government P. B. X’s are locked unless the 
entrance is through a room where operating or other personnel are located 
who can limit access to authorized persons only. 

Main-frame forces are under constant direction by trained supervisors. 
Periodic inspections of frames are made by framemen, under close supervision 
of foremen, for loose connections, faulty solder work, and so forth, which 
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includes noting of any extra pairs on terminal lugs which would be present 
if a tap were made on the main frame. 

Continuing checks of cable-book records of pairs in service are made against 
the main frame to verify the accuracy of the record and usage of any connections 
to pairs shown as spare. 

Test-desk men and repair clerks give facility information only to authorized 
employees on a positive identification basis and then only to those who require it. 
Observations are made on repair clerks’ lines by plant administrative su’ ervisors. 

Assignment clerks give cable and pair information only to authorized and 
identified personnel. No one else, including other employees, can call and get 
such information, Administrative supervisors verify records and check methods 
and practices. 

Inspectors, in company with foremen, check installation and repair work on a 
sampling basis which would also disclose wire taps if they existed. 

A traveling auditor makes checks to see that approved methods and practices 
are followed. 

Dead wires found on lugs in terminals are removed. If a connection is on a 
pair assigned for service, a check is made to determine the accuracy of the 
assignment. 

The principal telephone company central office buildings are guarded and 
require positive identification for admittance. All others are locked at times 
vther than normal working hours and also require positive identification for 
admittance. Equipment locations are not only restricted to identified personnel, 
but they must have official business at the particular site in order to gain entry. 


3. PROCEDURES FOR THE DISCOVERY AND HANDLING OF WIRETAPPING 


In addition to procedures outlined above, instructions are in effect requiring a 
report to designated company officials of any evidence of tampering or intent to 
tamper with telephone plant. Measures are in effect for checking lines for 
possible taps. When such checks are made, they are conducted by supervisory 
personnel and consist of checking all circuit layout affecting the installation from 
the subscriber’s station to the cable terminal and any other terminals on which 
the pair may make an appearance, as well as a check of the frames in the central 
office. 

On routine visits to subscribers’ premises, whether for installing or repairing 
service, lines, connections, and other telephone facilities are inspected for any 
type of irregularity. 

Unlike New York State, there is no statute in the District of Columbia which 
authorizes wiretapping under a court order. Accordingly, where evidence of 
tampering with a line is discovered, the appropriate Federal agency is notified. 

Our company is keenly aware of the importance of preserving the secrecy of 
communications in Washington, the seat of Government, and will continue 
to exert its best efforts to protect that secrecy against invasion. 

Respectfully submitted. 

H. Hotmes Voge... Vice President. 


THE CHESAPEAKE & POTOMAC TELEPHONE Co., 
Washington, D. C., May 11, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. CELLER: Supplementing my letter of May 10, 1955, I am pleased 
to submit the following information. 

There were 889,781 telephones in the metropolitan area of Washington at the 
end of April 1955. Our company has received approximately 600 requests from 
subscribers for security checks on their telephone lines in the past 12 months, 
which is an average of 50 monthly. When these checks were made, no evidence 
of tampering was found on any of the lines involved. 

Respectfully submitted. 

H. H. Vocer, Vice President. 


Mr. Roprno. Mr. Powell, did I understand that the telephone com- 
pany, being concerned with the situation as it is, is conducting some 
research activities into methods of trying to forestall or neutralize 
wiretapping / 
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Mr. Powet.. Yes, sir. We are continuously developing as time 
passes, various means of testing and checking, and various means of 
preventing it, by making it much more difficult to secure the infor- 
mation. 

In the State of New York, the State is considering a change in their 
law and we are very much for the changes which are being considered 
which would eliminate w iretapping—private wiretapping—and which 
would strengthen the law against the conduct of wiretapping. 

Mr. Forey. Mr. Powell, at one time we had been told that the phone 
company in New York permitted law enforcement agents under a 
court order to back-tap. 

Do you know anything about that ? 

The Caran. First explain what is a back-tap ! 

Mr. Powety. A back-tap is simply a cross connection on what we 
call our main frame. Now, you can back-tap in the field but that is 
what I think Mr. Foley is referring to. 

Mr. Forry. That is correct. 

Mr. Powe... It is the same thing I testified to, that if you moved 
and wanted service at both locations, we could give it to you. 

Mr. Fine. Can you! I am interested in that? 

Mr. Powe.w. Yes, sir; if it is in the same central office locality. 

Mr. Fortry. At one time they told us that they, for instance, would 
lease a wire and have their taps come into one central location. 

I believe when Mr. McDonald was handling the Gross case in Brook- 
lyn, that arrangement was in existence and was interrupted. 

Mr. Poweut. Yes; it was, because on consideration and the fact 
that it never would have started if we had known what was happening 
at that time—we take this position. Again, we are not law enforce- 
ment agents and when you get that type of operation going, it comes 
close to ) policing on the part of the telephone business. 

Now, the second thing is the fact that more people in the telephone 
business would know about these taps, because they are connected right 
in the central office where all the workmen are. 

Today, there are only four people in the New York company who 
have access to the tap files and it would, in our opinion, tend to break 
down the morale of the general telephone force and it would offer in- 
ducement to talk about the particular lines that were tapped. 

Mr. Forry. Would it be the same type of a tap that existed in the 
55th Street situation ? 

Mr. Powett. In a sense, yes. 

You see that 55th Street situation was using some spare pairs, run- 
ning in, and cross-connecting at the central office. As Is say, it is a 
simple operation, but it is one > that is 

Mr. Fotry. Do you believe there is anything to the argument that 
if law enforcement agencies use this type of tap, then you people will 
be able to detect legal taps with much more facility ? 

Mr. Powe. No, I don’t think there is any substance to that. Iam 
just thinking out loud on that, and for this reason: We don’t disturb 
a law-enforcement tap when we do find it. I mean that is segregated 
because we have a court order. 

Mr. Forry. When one of your agents finds a tap on the line, does he 
check with your legal bureau? 

Mr. Powett. Yes, sir. 
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Mr. Fotey. That is when he is informed as to whether or not it is 
legal or illegal ? 

“Mr. PowE.L. Yes, sir. 

Mr. Fotey. How many people have access to those records in your 
legal bureau ? 

“Mr. Powext. There are four. They are particularly selected people 
in whom we have a high degree of confidence because obviously a list 
of lines that are tapped i is very hot information. 

Mr. Fotry. Have you ever known of an occasion when a so-called 
leak resulted ? 

Mr. Powe... No, I never have. 

Some years ago—I think it was during the Gross investigation, a 
policeman made the claim that he could get information through a 
clerk. At the time that was investigated and she was no longer in ‘that 
group, but there was nothing w hich came out of that which estab- 
lished that fact, and it was a question of whether it was so or whether 
the particular policeman was trying to impress the people that he 
was working with. At any rate, she was no longer there. 

Mr. Fotry. What security precautions are taken, for instance, by 
you people, with regard to the specil agent when he calls in to verify 
whether or not a tap is legal? Is there some identification, or a code 
that you have? 

Mr. Powe tt. It is a call-back process. They call in and then are 
called back. They have the list, of course, of the investigators. 

Mr. Roprno. I want to ask one last question. I merely ask for your 
opinion, Mr. Powell: Do you believe that if we were to pass a wire- 

tapping law which would have proper, adequate safeguards, in the 
interests of national security, do you think that probably a condition 
such as that which would spell out just what wiretapping might be 
permitted, the a provisions and whatnot, do you think that prob- 
ably might act as a deterent in this other so-called prevalent scan- 
dalous use of wiretap ? 

Mr. Powext. I am not a lawyer and I am not a law enforcement 
agent and I probably am a poor person to ask that question. 

I feel just as a citizen, the stronger the law, the better off, insofar 
as protection of privacy is ¢ oncerned, we are going to be. 

Mr. Ropino. We know right now ‘that wiretapping does go on for 
certain reasons, in the Federal Government as well. It is supposed to 
be a violation of our Federal Communications Act, but yet there are 
no prosecutions in a case like that. Probably the reverse might take 
place if we wrote a law that would spell it out. It might be helpful 
to people such as the telephone company. 

Mr. Powetx. I would be for anything that would strengthen the 
privacy of communication. 

As I say, I am not a lawyer and I am not competent to testify on 
that, sir. 

The Cuatrman. The Chair wishes to state that in connection with 
the instructions given to our counsel to send communication to the 
presiding justices of the appellate divisions of the first and second 
departments of the Supreme Court of the State of New York, that 
there is no intimation of any negligence or carelessness or lack of dili- 
gence on the part of any particular judge. Our complaint is against 
the general system prevailing, in the granting of legal orders and the 
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recording of these legal orders and actions that are taken there- 
under. 

Mr. Fine. And it is only based upon the testimony. 

The Carman. Thank you for the suggestion: It is only based 
upon the testimony we have heard before this committee. 

The Chair wishes to make two announcements. There will be a 
regular meeting of the committee to consider public and private bills 
tomorrow at 10 o’clock. The Chair wishes to announce that Mr. 
Frank S. Hogan, district attorney of New York County will testify 
before us on Monday morning, May 9, at 10: 30 a. m. 

The committee is now adjourned. 

(Whereupon, at 11:30 a. m., the subcommittee adjourned to re- 
convene Monday, May 9, 1955, at 10 a. m.) 
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MONDAY, MAY 9, 1955 


Houser oF REPRESENTATIVES, 
CoMMITTEE ON THE JUDICIARY, 
SuscomMirree No. 5, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, in room 346, 
House Office Building, at 10: 30 a.m., Hon. Emanuel Celler, chairman, 
presiding. 

Present: Messrs. Celler, Rogers, Fine, and Rodino, 

Also present: Mr. W. R. Foley, general counsel. 

The Cuatrman. The committee will come to order. 

Prior to the entrance of my colleagues on the committee I would 
like to read a letter addressed to Hon. David W. Peck, presiding 
justice, supreme court, appellate division, first department. 


My Dear Mr. JUSTICE: A subcommittee of the Committee on the Judiciary of 
the House of Representatives, of which I am chairman, has been conductinz 
hearings on several bills relating to the problem of wiretapping. During the 
course of the hearings, reference has been made by witnesses to the practice 
and procedure of issuing orders for wiretapping in the city of New York. The 
testimony had indicated that there is no uniform procedure followed with regard 
to the issuance of such orders by the judges and justices of the various courts. 
We have been told that this lack of uniformity and procedure is subject to 
possible abuse. 

Since this committee is confronted with the problem of drafting legislation 
which may involve the issuance of a court order, any information which you 
might furnish would be of great assistance, in the solution of this problem. The 
years of experience of the various judges and justices, I am sure, could be of 
great help to us in our deliberation. 

I wish further to advise you that the testimony referred to herein made no 
reference to any individual but merely referred to the practice and procedure 
in general. 

With all good wishes, I am, 

Sincerely yours, 
EMANUEL CELLER, 
Chairman. 


A similar letter was addressed to Hon. Gerald Nolan, presiding jus- 
tice, supreme court, appellate division, second department, which [ 
will now have made a part of the record. 

(The letter referred to follows :) 


May 5, 1955. 
Hon. GERALD NOLAN, 
Presiding Justice, Supreme Court, 
Appellate Division, Second Department, 
45 Monroe Place, Brooklyn 1, N. Y. 

My Dear Mr. Justice: A subcommittee of the Committee on the Judiciary of 
the House of Representatives of which I am chairman, has been conducting 
hearings on several bills relating to the problem of wiretapping. During the 
course of the hearings, reference has been made by witnesses to the practice and 
procedure of issuing orders for wiretapping in the city of New York. The testi- 
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mony had indicated that there is no uniform procedure followed with regard 
to the issuance of such orders by the judges and justices of the various courts. 
We have been told that this lack of uniformity and procedure is subject to possi- 
ble abuse. 

Since this committee is confronted with the problem of drafting legislation 
which may involve the issuance of a court order, any information which you 
might furnish would be of great assistance in the solution of this problem. The 
years of experience of the various judges and justices, I am sure, could be of 
great help to us in our deliberation. 

I wish further to advise you that the testimony referred to herein made no 
reference to any individual but merely referred to the practice and procedure in 
general. 

With all good wishes, I am, 

Sincerely yours, 
EMANUEL CELLER, Chairman. 


The Cuatrman. I shall also place in the record article 50 entitled, 
“Communications,” of the New York Penal Law, and section 552-a 
thereof, entitled, “Wiretapping Instruments.” 

(The document referred to follows :) 


[New York penal law] 
ARTICLE 50—COMMUNICATION 


§ 552-a. Wiretapping instruments. 

A person who has in his possession any device, contrivance, machine, or ap- 
paratus designed or commonly used for wiretapping or the interception of tele- 
phone communications under circumstances evincing an intent to unlawfully 
use or employ or allow the same to be so used or employed for wiretapping or 
interception of telephone communications, or knowing the same are intended 
to be so used, shall be guilty of a misdemeanor, and if he has been previously 
convicted of any crime, he shall be guilty of a felony. 


The Cuarrman. I am in receipt of a communication from a chair- 
man of the committee on criminal justice and law enforcement of the 
Philadelphia Bar Association, and attached thereto is a proposed 
Pennsylvania Senate bill and a Pennsylvania House bill entitled “An 
Act To Define and Prohibit the Unauthorized Interception, Divul- 
gence or Use of Telephone and Telegraph Communications and Pro- 
viding Criminal Penalties and Civil Damages Including Attorneys’ 
Fees for the Violation Thereof, and Limiting the Admissibility ‘of 
Evidence.” 

There is also a brochure attached thereto entitled, “Call To Action,” 
prepared by the committee on criminal justice and law enforcement 
of the Philadelphia Bar Association. 

Those three documents will be made a part of the record. 

(The documents referred to follow :) 


WIRETAPPING SHOULD BE OUTLAWED 


Wiretapping has grown to be a monstrous evil. With the constant improve- 
ments in electronics the threat grows daily. Until the State legislature passes 
a strict law making wiretapping a crime in Pennsylvania you, or anyone using a 
telephone, is at the mercy of eavesdroppers. 

Whether or not you ever say anything over the telephone that you don’t want 
the world to hear—and everyone does so occasionally in his private life—you will 
agree that the right to privacy is as precious as any right we have; that Ameri- 
cans must safeguard themselves against the unknown listener-in on a telephone 
wire. 

Recent shocking revelations in New York show that wiretapping is being used 
for selling businessmen’s trade secrets to competitors, for “shakedowns” and 
blackmail. Here in Pennsylvania, no individual using a telephone for confi- 
dential business, whether he be a labor union officer, lawyer, doctor, public official, 
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or private citizen can be certain that his conversations are not being overheard 
because Pennsylvania has no antiwiretapping law. 

To meet this situation, the Philadelphia Bar Association has sponsored a far- 
reaching bill making the interception of telephone conversations or divulgence 
of information so obtained a State crime, punishable by fine and imprisonment, 
and making the violator liable for damages to the person whose conversation he 
has intercented. The bill also prohibits the use of wiretap evidence in courts. 
This would make the Pennsylvania rule the same as in the Federal courts and 
15 other States. 

This bill has been introduced in both the State senate and the State house of 
representatives, as Senate bill 196, and House bill 726, respectively. Your Sena- 
tor and representative should hear from you that you want him to support S. 196 
and H. 726. 

SHOULD POLICE BE PERMITTED To WIRETAP? 


The Philadelphia Bar Association says “No.” 

S. 196 and H. 726 forbid all wiretapping, with no ifs, buts, or maybes. Nothing 
less will do. Other bills, introduced at this session, would permit police wire- 
taps. But the bar association believes that the right to privacy is a right to 
be secure against police eavesdropping, as much as any other kind. The legal- 
ization of anything so repugnant as wiretapping is too high a price to pay for 
the sake of making easier the conviction of a few more gamblers and other 
criminals. Abuses of wiretapping cannot be prevented. Even if they are 
required to obtain the prior permission of a judge, to allow the police to make 
records of conversations provides a great temptation to the potential black- 
mailer, extortionist, and seller of business secrets. Remember, the tapper 
hears not only the suspected criminal; he hears everyone who uses the tapped 
line, the suspect’s relatives, everyone who calls the number, and even those 
who share a party line. 

Police wiretapping is unnecessary.—In 1954 the United States Congress turned 
down a bill legalizing wiretapping by law-enforcement officers, after the Judi- 
ciary Committee heard testimony which convinced them that no necessity 
existed for even severely restricted wiretapping in the interest of national secu- 
rity. If wiretapping evidence is not essential in that kind of law enforcement, 
it can hardly be vital in gambling and liquor cases or others of less national 
importance. It is clear that law enforcement does not seem to be any more 
effective in States which permit and employ wiretap evidence (such as New 
York and Pennsylvania) than in jurisdictions which prohibit its use, including 
the Federal Government and 15 States throughout the country. The courts 
should not be brought into this dirty business either. Secret hearings on police 
applications for permission to tap wires, where the judge hears only the police 
side of the story, cannot be an effective control. 


YOU SHOULD ACT NOW 


You and your fellow citizens can help to terminate the scandal and evils of 
wiretapping in Pennsylvania by urging passage of the antiwiretap bills now 
before both the State senate and the house of representatives. Here is what 
you can do: 

Write to the chairmen of the committees to whom these bills have been 
referred telling them of your support. Senate bill 196 has been referred to 
the Senate committee on the judiciary, whose chairman is the Honorable Donald 
P. MePherson, Jr. House bill 726 has been referred to the House committee 
on the judiciary, whose chairman is the Honorable Philip Lopresti. Address 
Messrs. McPherson and Lopresti at the General Assembly of Pennsylvania, 
Harrisburg, Pa. 

Write, or better still, talk-to your own State senator and representative. 

Write to Gov. George Leader, urging him to give his administration’s support 
to bills S. 186 and H. 726. 

Speak up 

Pass this leaflet along and encourage your friends and the organizations to 
which you belong to speak up now in defense of their right to privacy. 

For further information about wiretapping, and for additional copies of this 
leaflet write Committee on Criminal Justice and Law Enforcement, Philadelphia 
Bar Association, 600 City Hall, Philadelphia 7, Pa. 
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SENATE BILL 196 AND House BILL 726 


AN ACT TO DEFINE AND PROHIBIT UNAUTHORIZED INTERCEPTION, DIVULGENCE, OR USE 
OF TELEPHONE AND TELEGRAPH COMMUNICATIONS : PROVIDING CRIMINAL PENALTIES 
AND CIVIL DAMAGES, INCLUDING ATTORNEY’S FEES, FOR THE VIOLATION THEREOF, 
AND LIMITING THE ADMISSIBILITY OF EVIDENCE 


No person shall intercept a communication by telephone or telegraph without 
permission of one of the parties to such communication. No person shall install 
or employ any device for overhearing or recording communications passing 
through a telephone or telegraph line with intent to intercept a communication in 
violation of this act. No person shall divulge or use the contents or purport of a 
communication intercepted in violation of this act. Whoever willfully violates 
or aids, abets, or procures a violation of this act is guilty of a misdemeanor and 
shall be punishable by imprisonment of not more than 1 year or by fine of not 
more than $5,000, or both, and shall be liable to any person whose communication 
is unlawfully intercepted or divulged for treble the amount of any damage re- 
sulting from such unlawful interception, divulgence or use, but in no event less 
than $100 and a reasonable attorney’s fee. The term “person” includes natural 
persons, business associations, partnerships, corporations, or other legal entities, 
and persons acting or purporting to act for or in behalf of any government or 
subdivision thereof, whether Federal, State, or local. The term “divulge” in- 
cludes divulgence to a fellow employee or official in Government or private en- 
terprise, or in a judicial, administrative, legislative, or other proceeding; and 
except as proof in a suit or prosecution for a violation of this act no evidence 
obtained as a result of an unlawful interception shall be admissible in any such 
proceeding. 


PHILADELPHIA BAR ASSOCIATION, 
Philadelphia, Pa., May 8, 1955. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, House of Representatives, 
House Office Building, Washington, D. C. 

DrarR CONGRESSMAN CELLER: I enclose herewith a copy of proposed law abolish- 
the wiretapping, which was approved by the Philadelphia Bar Association on 
February 11, 1955, upon recommendation of its committee on criminal justice 
and law enforcement, of which I am chairman. 

This proposed statute (Senate bill 196 and House bill 726) was also approved 
by the criminal justice committee of the Pennsylvania Bar Association, William 
B. MceClenachan, Jr., Esq., chairman. Further approval has been obtained on 
the State level from Pennsylvania CIO Council, Harry Boyer, president ; Amer- 
ican Civil Liberties Union, Spencer Coxe, executive director ; Society of Friends, 
and the Northampton County Bar Association. 

Should you desire representatives of the Philadelphia and Pennsylvania Bar 
Associations to appear before your committee, and you will so advise me, I will 
be glad to make the necessary arrangements. 


Yours very truly, 
JOHN PATRICK WALSH, 


Chairman, Committee on Criminal Justice and Law Enforcement. 
The Cuarrman. Mr. Hogan, we will be glad to hear you now. 
I will say for the record that Mr. Hogan has had an honorable 
career as prosecuting attorney, first as assistant and over 13 years as 
district attorney of New York County. 


STATEMENT OF FRANK HOGAN, DISTRICT ATTORNEY, NEW YORK 
COUNTY, N. Y. 


Mr. Hogan. Since January 1, 1942, Mr. Chairman. 

Mr. Chairman, I have a statement. It is not prepared in the sense 
that I am not ready to distribute it to the press. I do plan to read 
something, in an effort to answer some of the questions that may have 
arisen in your mind as the result of testimony which your chair- 
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man was kind enough to send to me, especially the testimony of Mr. 
William Keating. 

After reading that testimony, I am most happy to have this oppor- 
tunity to appear here, and to testify concerning wir etapping, because 
those of you who may have credited any substantial portion of Mr. 
Keating’s testimony with respect to legal wiretapping in New York 
County, must hold a distorted and an inaccurate view, not only of 
its value to the administration of justice, but also of the practices and 
er ogg employed in New York City. 

While, frankly, I don’t enjoy criticizing a former associate, I 
would be less than honest with this committee if I didn’t point out that 
Mr. Keating has painted a flagrantly false picture. He has done this 
largely through a number of assertions, some of which are completely 
inaccurate in “fact and some of which present speculation on his part 
concerning purely fictional conditions. 

In attempting to give you the situation in New York County as 
IT know it, I shall confine myself to the facts. These are, I think, 
especially revealing upon the value of wiretapping in the investigation 
and prosecution of crime. 

In this connection, I have had prepared for the committee’s con- 
venience and use, 2 statistical charts for the 13-year period since 
May 1942 when wiretapping legislation became effective in New York 
State, to the end of 1954. These charts show the extent and the 
scope of our overall prosecuting activity, the number and kinds of 
investigations in which wiretaps were installed, and the results ob- 
tained. The figures demonstrate that although wiretaps were in- 
stalled in a very small percentage of our cases, they have produced, 
I think, remarkable results, especially in the toughest of all in- 
vestigations to break, investigations involving organized crime and 
c orruption. 

Now, this first chart indicates to the left the criminal matters dis- 
posed of, and let’s take the most recent year. In 1954, we disposed 
of 3,982 felony cases in the court of general sessions, which approxi- 
mates a county court in the rest of the State of New York. 

In the court of special sessions where misdemeanor cases are tried, 
we disposed of 13,881. 

In magistrate court, there were 1,758 gambling cases disposed of. 

( ‘omplaints to the office of the district attorney, 10.259. So we have 
a total of criminal matters disposed of by my office of 29,880. 

There were 33 investigations in which wiretaps were installed; 97 
wiretap orders were signed by the judges of the court of general 
sessions, 

My ac countants have indicated that this means that there were wire- 
t: ap orders i in 3.2 out of 1,000 dispositions. For every thousand disposi- 
tions, we had wiret: Ip © rders in a little over three. 

The Cuarrman. There were only 97 legal orders, in toto, for that 
year ¢ 

Mr. Hocan. That is correct, Mr. Chairman. 

Mr. Fine. And they weren’t used in any of the other cases / 

Mr. Hogan. No. 

Mr. Fine. 97 cases cut of the 30,000 cases ? 

Mr. Hocan. They are not all cases. Some of them are complaints. 

The CuairmMan. 10,000 were complaints ? 
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Mr. Hogan. 10,000 were complaints. 

If you will restrict yourself even to felony cases, there were 3,982, 
and the number of wiretap orders, 97. 

The Caarrman. How many convictions were had in those 97 eases 
where there were orders ? 

Mr. Hogan. The number of arrests, first, were 92; the number of 
convictions were 40; acquittals and discharges, 8; otherwise disposed 
of, in this case it means turned over to other authorities, 1; cases 
pending, 43. 

I think you might be interested in the total—I don’t want to go 
through each year, but for the 13 years, there were 41,156 felony cases 
disposed of in general sessions; 118,029 cases disposed of in special 
sessions; 28, 104 gambling cases in magistrates court; 140,599 com- 
plaints. Total, 326,588. 

Number of investigations where wiretaps were installed, 336. That 
is in 13 years. The number of wiretap orders, including renewals, 
916, or an average of 70 a year, for 13 years. 

The Cuamman. Do you supervise every application for an order to 
tap a wire? 

Mr. Hocan. I do, Mr. Chairman, and in my remarks I am going to 
try to tell you exactly how that is done. 

The number of arrests resulting from these 916 wiretap orders, 467. 
The number of convictions, 327. 

Acquittals and discharges, 56. Otherwise disposed of, abated by 
death or turned over to other authorities, 10, Cases pending, 74. 

The Cuarrman. May I ask this one question at that point: Would 
these convictions and dispositions be any better, or any worse, if you 
cid not have the right to wiretap 4 

Mr. Hocan. In some of them, it would have been impossible to 
obtain. Others, conceivably the convictions might have been obtained, 
but after a greater expenditure of police and prosecuting activities. 
It is difficult to speculate on what might have happened if we didn’t 
have the privilege of what I consider an extremely important tool in- 
sofar as the prosecutor’s office is concerned. 

The Cuatrman. In New York, of course, you can tap a wire for 
the detection and prevention and prosecution of any kind of a crime, 
misdemeanor, or otherwise? 

Mr. Hocan. That is true, Mr. Chairman. 

The CuatrmMan. Do you think there should be any limitations as 
to the type of crime involved in a wiretap ? 

Mr. Hocan. I do not. I think the limitation should be imposed by 
the judge before whom the application is made. That is the spirit 
and the letter of the law under which we operate in New York. 

The Cnarrman. Are you going to touch upon the applications pre- 
sented to judges and how they react 2 

Mr. Hocan. Yes, Mr. Chairman. 

Mr. Frxe. There isn’t a single wiretap out of your office that isn’t 
installed except on a court order ? 

Mr. Hoean. That is absolutely true. 

The Ciarrman. How many men in your office participate in wire- 
tapping? How many men does your office employ ? 

Mr. Hocan. I have 55 detectives assigned to me by the police de- 
partment of the city of New York for all purposes, including wire- 
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tapping. They constitute the district attorney’s squad. For the most 
part, men from this squad monitor the wires over which telephone 
communications are intercepted by my office. Occasionally they work 
in collaboration with other detective squads from the police depart- 
ment. 

The Cuatrman. Are there any regulations emanating from your 
office as to the control of these men and their operations ? 

Mr. Hogan. I plan to touch on that. If 1 don’t answer your ques- 
tion, we can come back to it. 

The CuarrMan. Very well. 

Mr. Hogan. Incidentally, Mr. Keating, this former associate of 
mine has taken it upon himself to describe our statistics as slipshod. 
I hope this chart, which I was able to obtain from my chief clerk 
and my accountants, will dispel to some extent at least, what I re- 
gard as an irresponsible and untruthful accusation—a slander on my 
office. 

Mr. Fine. He made the major point, Mr. Hogan, that wiretapping 
wasn’t at all necessary in any of the cases. 

Mr. Hogan. That is not what I am addressing myself to at this 
point. I am addressing myself to his characterization of the statis- 
tical operation of my office, as slipshod. 

The CuatrmMan. Did you want to put that chart in the record ? 

Mr. Hogan. I will turn it over to counsel, Mr. Foley. 

(The chart referred to follows :) 








AGARIIVAB SOINSY ON ¢ 















































o "GOL ‘ABBA JOd VBRIBDAY ¢ "yleap Aq peweqy z 
Z “OUBUINISGY + "SOTITIOYING 1947O 02 JBAO POUINT, 1 
— 
= oe ee ee ee ee a eo Ree oe ; 
< bL | OT | 99 | L9F | 8°% 916 ¢ Ot R88 “9ZE 66S ‘OFT FOL 82 620 ‘SIT OST “Tt 1810, 
es y |— vee prmanemtigi . nls Mas So nanesiniagal eaieeonioniate sae cal egestas calees ‘ 
«OO lo ly | er | ez 0% 9L rad O82 ‘SI 000‘0Tr | Ge) § -- =“ BH6T 
ow 0 | 0 lg | &I | 9T 1'e I¢ GZ Lbs ‘OT 000 ‘OT + (¢) Zz eh6l 
_ 0 | 0 |Z gl L 18 °S RF 61 686 ‘OT 000 ‘OT + | (s) z Pr6l 
zs 0 | te 10 61 | 02 | 6% ze 8z 689 ‘LI 000 ‘OT » (s) % Cr6l 
0 0 10 | 9% | 9% | 3% 09 It SCT “LZ £92 ‘OL Los t ~-" “OF6I 
0 0 F | OL | $I | 9°T | St bz €L9 ‘LZ €Z1 I Pag *¢ £ : L¥6l 
z | 0 T 0G | 9% 6% | 62 oe 080 "Lz £6¢ “OT 816 % SF6I 
I | 0 91 ee | 6F | 8°T I¢ I C28 ‘26 $89 ‘OI 9EF “E > ae 
cae | : , : bes 
9 tt \ b | 6 | Ig | °% FL SZ IIS “62 II 986 ‘Z Ro % 
0 | 0 | z gg | 2g | L°% 18 02 zoe ‘Of ‘TT 86 Z IST ‘€ “~~ “1961 
£ | Gt | 2 9% It 9°¢ ZO 82 £68 “LZ ‘It 909 ‘T 8ZF “€ ZS61 
6I | tr g II | ¢ | be 001 o% PIS ‘62 ‘II 196 ‘I zy “f E961 
oF It 8 OF | 36 | 3° 16 €¢ O88 ‘62 ‘OI i | Z86 “f PS6I 
a _ accel temdbiccapnicgtah + — cscs aa - 
| suoly sTeMouk pof[eysul 3 : (BUITQWUIVS) | yoga SUOISSOS 
jo sozmyo | uy | -jsodstp Srpenous sdwjonm = oe a de = u - 
suypued | pasods! “SIP ue | suoy -ynser =| godt wed | “oy, So e7oy Ms J soyeysiseyy| PCS a Ive 
SISBO Bs SOSSID | . Sit ghey : -1AU0g «| «siselme |= Siapl0 noes suoiyes OA 
. astMioyio | sfeyVinboy ’ : dvqost eh ; . 
| | jotaquinn | dejoitm 6 ISG -14S0AUl 
| jo soquINN JO OQUINN | yo JaquInNN —JjO posodsip S10}}vu [BUTT 
ii, ek eect 
— torte ‘fi r ‘ff , > f : ld » »pha? § al r > ; , 
oo YGO-GY6I ShyUuNnoD Y4O A NAN “Nausoyp JI148iqy 9Y} fo aT Q bur ADJALUN JOD] “pasapso-JANOI fO asn ay)? puDd fhyuayoo Buynoasoud 7]/049aQ) 








WIRETAPPING 315 


Mr. Hogan. This second chart also addresses itself to another accu- 
sation by Mr. Kez ating to the effect that most of these interceptions are 
in gambling cases. ‘The exact quote is, I think, “The district attorneys 


and the polic e commissioner admit that most of these are in gambling 


cna 
Cases. 


Here is the breakdown of the 336 wiretap investigations conducted 
by my office over the past 13 years, as to categories of crimes. 
(The document referred to follows :) 


TYPES OF INVESTIGATIONS WHERE WIRETAP ORDERS WERE SECURED AND TAPS 
INSTALLED, 1942-54 

_ Number of 
investigations 
in which wires 
Categories of crinves were inatalled 
Larcenies and allied frauds ; ; , 76 
Extortion, coercion, blackmail oe : 3 , sc 74 
Organized gambling (lottery, policy, bookmaking) 37 
Bribery and official corruption___ } : 35 
Homicide_.__._._ ; 1 
po ERE ae on ee eee ‘ ates =o 
Narcotics : ce 
1 
1 


‘ 
4 
3 
2 


Robbery, assault, and possession of weapons____ 

Compulsory prostitution _______ 

Perjury_-_ 

Usury and rent gouge 

Burglary . So a a 

Other sex crimes (sodomy, impairing morals, prostitution ) 

Black market (wartime) J 

Sabotage, espionage, Communist activity (for Federal Government, war- 
time; New Jersey, peacetime ) 

Ambulance chasing __-~ a : 3 

Others (libel, arson, violence, city charter, jury tampering, forgery, baby 
black market, escape) 8 


Total__ keeles " : . 336 


Mr. Hogan. Larcenies and allied frauds, 76: extortion, coercion, 
Ps ackmail, 74: organized gambling, 37; bribery and official corruption, 
: homicide, 17: abortion, 14: narcotics, 13; robber y; assault, and pos- 
session of eee 12; compulsor, Vv prostitution, 10; per jury, 8; usury 
and rent gouge, 8; burglary, 7; other sex crimes, sodomy, impairing 
morals, 7; black market, during wartime, 4; sabotage, espionage, Com- 
munist activity, 3; ambulance chasing, 3; miscellaneous, libel, 
arson 

The Cuarrman. Any for prostitution / 

Mr. Hocan. Ten. That is organized. We differentiate in prostitu- 
tion. My office takes no investigative interest in gambling and prosti- 
tution as such. We do investigate gambling and prostitution when it 
is organized, as Frank Erickson organized gambling or as “Lucky” 
Luciano organized prostitution. That is when we take an interest in 
those crimes. Otherwise, it is routine police activity. 

The CHarrman. Has your office ever succeeded in prosecuting a 
violation of the wiretap law. 

Mr. Hogan. No. 

The CuHarrMan. Do you feel there are illegal wiretaps in New York? 

Mr. Hocan. The grand jury has recently accused four persons of 
illegally intercepting conversations. 

The CuarrmMan. But that was not a direct answer to my question. 
Is there wiretapping illegally indulged in in New York? 


0 


64652— 55——21 
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Mr. Hocan. I assume so. At least in 1948, we did try three indi- 
viduals for a violation of that section of the law, and ‘after a long 
trial, there was an acquittal. That was the so- -called city hall wiretap- 
ping episode, and I think we might have been successful there, if the 
official whistle hadn’t been blown too soon by the then mayor of the 
city of New York. 

The Cuamrman. I don’t know what that means. You might eluci- 
date. 

Mr. Hocan. I mean if we had had an opportunity to investigate, I 
think we could have made the case. 

The Cuatrman. Do you mean to imply that somebody in author- 
ity—— 

“Mr. Hocan. Actually there was publicity emanating from city hall 
before any actual conversations were intercepted. 

The CHarrman. Who was the mayor? 

Mr. Hogan. Mayor O’Dwyer. 

The Cuarrman. Did you have any knowledge that he was about to 
blow the official whistle? Just explain a bit what you meant by the 
blowing of the official whistle. 

Mr. Hogan. I started to explain, Mr. Chairman. I had no know!l- 
edge of it until I was called over to city hall, after the newspapermen 
had been informed. My investigation, as I said before, was thwarted 
before I presented evidence to the trial jury. It developed that al- 
though arrangements had been made to intercept telephone conversa- 
tions on the then borough president of Manhattan, Hugo Rogers, the 
arrangements had not been completed and no conversations were actu- 
ally overheard. 

I think that may have played a part in the jury’s deliberations. 
That is why I say that if there had been more patience, if the criminal 
conspiracy had been allowed to develop, if my office had been notified, 
if we had had an opportunity to investig: ite further, we might have 
had a successful prosecution in that case. 

The Cuatrman. When you speak of the jury, that was a petit jury 
hearing the case ¢ 

Mr. Hogan. The trial jury is the way I described it. 

The Cuarrman. It was during the trial of the case that ea 
were made to abort your effort by thwarting this wiretap? I didn’t 
quite get that. 

Mr. Hocan. I say that it was fait accompli after the mayor issued 
the blast to the newspapers. 

I complained about it at the time, so that this isn’t any opinion that 
T am registering for the first time here this morning. I argued with 
the mayor at the time, that I thought his publicity was premature, 
but, of course, the defendants were notified, there was no further effort, 
and there wasn’t any actual interception of a conversation, although 
all the physical arrangements had been made on the wire of Borough 
President Rogers to overhear the conversation. 

Mr. Forry. Mr. Hogan, in that regard, was that the incident that 
resulted in an amendment to the New York penal law, section 552-a, 
wiretapping instruments? 

Mr. Hoean. It was about that time. I think it may have had some- 
thing to do with it, Mr. Foley. 

I should like to refer to some of the more important cases and investi- 
gations that come to my office—— 
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The Cuairman. But you come to that, Mr. Hogan, we hear tell in 

oe al terms—and question here terms like “w idespr ead abuse of wire- 
tapping in New York and elsewhere.” Is it your opinion there is a 

great deal of illegal wiretapping going on in New York State? 

Mr. Hogan. I think it has been highly exaggerated by Mr. Keating 
and others. I can only testify the way the telephone company repre- 
sentatives have testified. One of the reasons I think it is highly exag- 
gerated is that I receive so very few complaints. Maybe a half dozen 
in 13 years. 

Moreover, as I have tried to point out in this statement that I am 
going to read to the committee, I think I would have received many 
more if it were as rampant as Mr. Keating tries to suggest. 

The Cuatrman. Not only Mr. Keating, but others have made those 
suggestions. 

Is it not true that you may not have any complaints beeause people 
do not know whether or not their wires are tapped ? 

Mr. Hogan. In the 13 years, citizens have complained to us 7 times, 
to the effect they thought their wires were tapped. All complaints 
proved to be unfounded. 

I have been told that according to telephone company records, they 
received 1,200 complaints from subscribers. They investigated and 
found only 3 taps, all legal. Their complaint file submitted to us 
showed no matters ever referred to our office in the past 5 years. 

In the past 5 years, 12 complaints have been made to the New York 
City Police Department. Six were unfounded. One is the subject of 
the present indictment involving the apartment at 360 East 55th 
Street. One resulted ina gambling arrest of bookmakers. 

In two cases equipment was seized. In one of these, the tap appar- 
ently was legal because the equipment was returned. That was to 
Mr. Spindel, who has testified before this committee. 

Two other cases, very recent, are still under investigation. 

Now, even Mr. O’Mara, in testifying before this committee, acknow]- 
edged that only a handful—I think that was the phrase he used— 
only a handful of the hundreds of private investigators in New York 
City engaged in illegal wiretapping. Both Mr. O’Mara and Mr. Keat- 
ing have ‘suggested, have represented, that there is a great deal of 
illeg: al wiretapping. They have been with this citizens anticrime com- 
mittee for a number of years. I can only say that in all that time, no 
complaint has been received by my office, no complaint has been re- 
ceived from any member of that group, Mr. Keating or Mr. O’Mara, as 
to illegal wiretapping. We never heard from them on this subject 
until Febr uary 17, 1955, when they gave the information with respect 
to 360 East 55th Street, to the newspapers. So far as Il know, they 
have turned over no information to the police department, either. We 
have had them in our office. I can’t comment on grand jury testimony 
but we have had Mr. Keating and Mr. O’Mara in our office and we have 
interrogated them at great length there, in detail, and I think this 
committee can conclude that, except for that connected with the grand 
jury action which is a matter of public information, no evidence has 
been submitted to us which would justify a grand jury in taking crim- 
inal action. 

There may be a great deal of speculation, but in my office, we are 
interested in proof, : and we can’t act on anything less than proof. 
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Mr. Fine. One of the things that bothered us was the statement in 
Judge Douglas’ book about 58,000 legal wiretaps. 

The Cnarrman. The figure was later qualified to include both legal 
and illegal taps. 

Mr. Hogan. The judge was under no such impression when he 
penned a paper and put down 58,000 wiretap orders. That is legal. 
There is no question about it, and I think this committee demolished 
his source in this room when this lawyer from New York took refuge in 
a faulty memory. It is scandalous, ridiculous, impossible; 58,000 
wiretaps in a single year would require the services of at least 6,000 
policemen. You couldn’t do it with a police force of 50,000. 

Mr. Fine. I don’t think he meant to attribute it to the district at- 
torney’s office or the police department. I think he said it was ram- 
pant in divorce cases, too. 

Mr. Hocan. Congressman, the Justice at least said legal wiretap 
orders. You don’t get orders for illegal interception. 

Now, this was a dodge, when his source-material man took refuge in 
“legal and illegal.” That was an afterthought. But the Justice said, 
“wiretap orders.” And I tell you the police department of the city of 
New York with 21,000 men would have to suspend traffic operations 
and would have to take men in off of patrol. It takes 2 to 4 policemen 
to monitor a wiretap interception plant. 

The CHairman. You don’t know how many wiretaps there have 
been by police—legal wiretaps, do you ? 

Mr. Hoean. I have every confidence in the figures presented to this 
committee by District Attorney Silver. I think they are just about 
as accurate as anybody could amass, and the best test of their accuracy 
is the telephone company confirmation of those figures. 

Now, I would like to tell you something about the cases in which 
wiretap interceptions have been invaluable as far as my office is con- 
cerned. Mr. Keating takes it upon himself to minimize their value 
and their effectiveness. 

An outstanding example is the basketball investigation that un- 
earthed corruption of this college sport on a nationwide seale. This 
scandal involved 15 profession: al fixers, ine ‘luding the notorious Salva- 
tore Solazzo, whose sideline was the smuggling of gold. 

It involved 35 corrupted basketball players, the best basketball play- 
ers in the United States, 6 colleges, 49 college games over 4 seasons, 
in which score-rigging deals were negotiated in New York and in 22 
other cities throughout 17 States. 

Contrary to Mr. Keating’s statement to this committee that he 
doubted that wiretaps were -used in this case, I can tell you that our 
records show that 33 wire plants were used in the 14 months of inves- 
tigation that resulted in the breakup of this criminal conspiracy. 

Information obtained over these wires enabled us to piece together 
an accurate picture of the workings of these bribery rings. The re- 
cordings of incriminating conversations led some rec ale itrant witnesses 
to break and to cooperate against the fixers and the higher-ups: 38 
arrests resulted and of these, 36 were convicted, including 14 of the 
fixers. 

I say without these telephone interceptions, this case could not have 
been made. As I said in court at the time of the sentence of the fixers, 
when I was making a plea for the basketball players, that we couldn’t 
have made the case without the cooperation of the players. And we 
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couldn’t have broken the players—and I was there for two nights run- 
ning while we were trying to break them, and the thing that broke 
them was the play-back of the interception of these telephone conver- 
sations between the players and the fixers. You would get nothing out 
of the fixers but the players finally broke and that permitted us to 
make a case. 

Wiretaps were used to tremendous advantage in successfully pro- 
secuting a half-million-dollar stolen bond ring, led by one Irving 
Mishel, who acted as a broker for burglars, specializing in stolen se- 
curities. His system of marketing or disposing of these securities 
was devious and complex and he operated with forgers and other 
characters, including Irving Nitzberg, former trigger man for Mur- 
der, Inc., who twice escaped the electric chair when the court of appeals 
reversed convictions for murder in Kings County. 

A wiretap on Mishel’s home telephone was the factor that resulted 
in his indictment and conviction, and the 10- to 20-year prison sentence 
which he is now serving. 

In addition Nitzberg and eight others were arrested and indicted 
and all pleaded guilty to charges of grand larceny and forgery. Wire- 
taps were also the key tool that broke an intricate scheme whereby 
«a group of crooked policy operators succeeded in fixing the figures 
upon which their game was based so as to reduce their payoffs on 
winning numbers toa minimum. This scheme depended to a large 
extent upon manipulations of the daily stock sale figures of the Cin- 
cinnati clearinghouse, and upon a network of daily telephone calls 
between Ohio, New Jersey, and New York. 

This mob, operating out of New Jersey, paid the secretary of the 
Cincinnati clearinghouse, a man name Duble, $1,000 a week to change 
the number, and they would pick the number that was the least 
popular for the day, and pay off on that, cheating the lottery play- 
ers of hundreds of thousands of dollars in the course of a week’s 
play. 

This was broken in great measure by the use of intercepted tele- 
phone conversations in New York. The conspiracy was smashed and 
its members arrested. It had been operating for years before we 
got the clues by telephone interceptions. 

Kight of these conspirators were indicted, charged with conspiracy 
and contriving a lottery. All pleaded guilty. 

Recorded wiretap conversations were the focal point in the convic- 
tion of insurance fee Louis Saperstein, whose underworld asso- 
ciates, now defendants in a pending indictment, were able to siphon 
off from a labor-union welfare fund, the sum of $300,000 in only 3 
years. Wiretap evidence was probably the most important element 
in a series of convictions of fake-charity racketeers, who operated 
multiphone, what we call, boiler rooms, from which solicitation of 
funds brought in 

The Cratrman. What did you call them ¢ 

Mr. Hogan. A boiler room. A man sets out to swindle the public. 
Ile advertises for salesmen. The salesmen come in and they are 
briefed. They are told, “Now, you are going to solicit funds for a 

‘amp for boys and girls for the St. Johns Catholic Church.” There 
is no St. Johns Catholic Church interested in such ae: amp. 

These agents get on the phone in what they call a boiler room, be- 
cause of the incessant activity of the telephones, and they call ancl 
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they reach 10 percent of persons who are incautious enough and w arm- 
hearted enough to respond by saying “Well, Pll send - you $10,” or 
“Tl send you $15,” without investigating. 

We have 1 or 2 of those every year. 

Among the many persons convicted there were two self-styled 
clerics, a : “Bishop” Tyarks and a “Reverend” Norman, both phonys, 
both representing they were priests of the Roman C atholic Church and 
taking, we estimated, $50,000 to $75,000 a year from the gullible public 
of New York. 

Now, this is a criminal activity that is exclusively operated by tele- 
phone. If you didn’t intercept you would never c: itch up with them. 
I don’t think it would be possible to break a case like this without this 
privilege which is accorded to us by the law. 

Our wiretaps led sgt to the capture of a participant in a 
$107,000 payroll stickup, Sam Granito, wanted by the Boston police 
for that crime. During the war wiretaps were of assistance in our 
performance of highly c lassified work for the armed services. 

In 1942 at the request of Naval Intelligence, a wire was put in on 
a corporation—I have the name here which I will be happy to submit 
to counsel—an officer of which was a German citizen who was suspected 
of sabotage in planting bombs in coal used to refuel British corvettes, 
some of which had blown up at sea. 

After we installed and sat on the wire awhile, we turned it over to 
Naval Intelligence officers, whom we instruc ted as to the use of the 
equipment. In connection with that and other wires, too, we also 
reported violations of security to the Navy where officers would be in- 

cautious over the telephone and say to sw eethes arts and others, “Well, 
the convoy is leaving on such and such a date.” 

In 1943, in cooper ration with the FBI we wiretapped a suspect 
thought to be part of a ring operating an illegal transmitter, giving 
convoy data on Greek ships, t to offshore German : submarines. 

A number of ships were reported sunk in this fashion. That wire- 
tap and whatever surveillance was conducted by my detectives was 
turned over to the FBI. 

Recently New Jersey police gequested wiretap surveillance of a 
couple in New York believed members of a Communist cell in New 
Jersey. Information was turned over to New Jersey authorities in 
connection with that. 

Without wiretaps, we never could have convicted waterfront labor 
boss Mike Clements, who practically was the dominating figure on the 
piers on the east side of Manhattan, the East River. 

Mr. Fine. It might be well to point out what the DA’s office was 
employed in that Naval Intelligence case when Naval Intelligence 
could have done it themselves. 

Mr. Hoean. That you would have to ask Naval Intelligence. All I 
know is that the request was made of me and I felt privileged to com- 
ply with it. Whether they regarded my technicians as better than 
theirs—the technicians I have on my district attorney’s squad know 
New York, I suppose, much better than their operatives would. They 
know where it would be feasible to put in plants without fear of detec- 
tion. There may have been local conditions that suggested they use 
my office instead of using their own office. 

‘Mr. Frxr. Everyone ‘of these interceptions came as a result of court 
order ? 








~~ 
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Mr. Hogan. Absolutely. 

The Crarrman. Mr. Hogan, you say also that the FBI requested 
that you tap a wire. Is that correct ? 

Mr. Hogan. Yes. 

The CHarrman. In the course of your career as district attorney, 
how many times would you say the FBI or Naval Intelligence, or 
any branch of the Federal Government requested your aid in those 
cases / 

Mr. Hogan. With respect to wiretap interception ? 

The CHarrMan. Yes. 

Mr. Hogan. A half dozen times. No more. 

The Cuairman. Are they still making requests ? 

Mr. Hogan. No, these were wartime requests. 

The Cuarrman. All during the war. 

Mr. Hogan. That is right. I dated those I gave, Mr. Chairman, 
as 1942 and 1943. 

Now, we cooperated in other areas, but not in this field. 

I was telling about Mike Clemente. I said we never could have 
convicted him and his two lieutenants, Saro Mogavero and Louis 
Gaccione, without wiretaps, and incidentally, the original wiretaps on 
these three defendants were installed on Mr. Keating’s application 
when he was on my staff. 

The Cuarmman. He did say he participated in legal wiretapping, in 
that he did arrange for the procurement of legal orders. He did say 
that. 

Mr. Hogan. That isn’t my point. My point is that he also said he 
never knew of a case where any results of consequence were brought 
about. 

Now, here are wiretaps he put in himself, where three of the big- 
gest labor racketeers in New York City were arrested, tried and con- 
victed. Although in fairness to him, the indictments were obtained 
after he left my office, but at least he was hunting up the right street, 
whether he knew it or not. 

Another case: Johnny Dio, labor racketeer and former associate 
of the notorious Lepke and Gurrah, two of the biggest gangsters to 
infect New York in the last 20 years. 

Dio returned to the garment area after serving a term for extortion. 
He had been sent to jail by my office. 

We make it a habit to keep track of these characters who return, 
and surveillance, including wiretapping of Dio, was undertaken, since 
he seemed to be blossoming forth as a power in a number of labor 
unions. 

As a result 2 of his lieutenants in 1 of the unions, Anthony 
Topazio and an ex-burglar by the name of Joseph Cohen were con- 
victed of trying to shake down a flower bulb concern and were sen- 
tenced to the penitentiary. 

Another associate of Dio, Samuel Zakman who branched out on 
his own tried the same extortion racket in the messenger service in- 
dustry. Zakman and his partner Nicholas Leone were convicted and 
sent to State Prison. 

Dio, though cleverly shielding himself from being connected in 
these extortive activities of his underlings, nevertheless was convicted 
by my office for State income tax evasion and i is serving a term in the 
workhouse. I think he may have completed it. 
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The charters of all but one of the unions in which Dio managed 
to get an interest, although he had just returned from prison—the 
AFL will have to explain that—the charters of all but one of these 
unions were revoked and he resigned from that last one. 

Similar post release investigation of racketeers paid off in another 
case. Jerry Sullivan, an ex-associate of Owney Madden—and nobody 
from New York has to be told that Owney Madden was one of the 
worst killers we had in the prohibition ers 

Sullivan was out on lifetime parole after conviction of murder. 
Our wiretap surveillance of his criminal activities provided evidence 
which furnished to the parole board resulted in the revocation of his 
parole. He was returned to prison and died there. 

Of vital importance, too, were the leads and information furnished 
by wiretaps in successful investigations of criminals like Frank Erick- 
son and Joe Adonis, and criminal gangs whose activities included fake 
accident claims, narcotics peddling, extortion, ambulance chasing, 
arson, collusive divorce, and black marketing in babies. 

In these and in many other important prosecutions, the investigative 
technique of wiretapping was invaluable. In a substantial number 
I may say, gentlemen, it was indispensable. With that in mind it is 
well to scrutinize with the utmost caution the cries of alarmists who 
create the impression that this potent crime-fighting implement is or 
may be abused, and who are inclined to manufacture or inflate in- 
cidents and conditions in order to sustain their arguments. 

In the first place, wiretapping, made a crime in New York State 
in 1892, was legalized under certain express conditions in the State 
Constitutional Convention in 1958, and in implementing legislation in 
1942, which placed the entire procedure under judicial control. 

The Constitutional provision authorizes the use of telephonic inter- 
ceptions by State law enforcement officers, under a system of judicial 
supervision through the issuance of warrants or ex parte orders. It 
contains limitations against abuse, which are analogous to those sur- 
rounding the issuance of warrents under the search and seizure guar- 
anties of the fourth amendment to the Federal Constitution. 

The implementing statute sets forth the steps State officers must 
follow in order to obtain wiretaps. 

These are: 

The application for orders may be made only by the attorney gen- 
eral, the district attorney, or a police officer above the rank of sergeant. 

The application must be based on the law enforcement officer’s 
oath or affirmation that there is reasonable ground to believe that evi- 
dence of crime may be thus obtained. 

3. The particular telephone line and the person or persons whose 
phone is to be tapped must be identified and the purpose of the tap must 
be _ forth. 

The officer must apply to one of a group of judges sitting in courts 
of saa throughout the State, including, in New York City, the court 
of general sessions, the county court or the supreme court. 

The judge may examine the officer or other witness under oath, 
aa shall issue the order only if satisfied as to reasonable ground. 

To these statutory requirements, my office has added certain addi- 
tional rules of policy and procedure which are designed to have a two- 
fold effect. First, to avoid the indiscriminate use of wiretaps, and 
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second, to insure maximum secrecy as to the fact of the wiretaps, it 
subject, and its contents. 

These may be summarized as follows: 

One: Wiretap applications are made in limited class of important 

‘uses, involving organized crime or public corruption, usually handled 
‘ee only 2 of the 8 bureaus in my office—the rackets bureau and the 
frauds bureau. 

Two: A wiretap order can be applied for only if the assistant district 
attorney in charge of the investigation can convince both his bureau 
chief and the district attorney of the necessity for a tap. All applica- 
tions recite whether a previous application has been made to any other 
judge. 

Now, I just want to stop there and refer for a minute to Mr. Keat- 
ing’s testimony. 

C ongresman Fine asked him on page 492 of the testimony taken on 
April 28: 

Is there a provision in these affidavits that no previous application has ever 
been made to any other judge? 

Mr. KEATING. No. 

Mr. Fine. There is no such provision ? 

Mr. KEATING. No. 


Now, how any lawyer could make a statement like that, I don’t know. 
It is the invariable rule that such a statement is included. As a mat- 
ter of fact, it is motion practice that any third-year law student should 
be aware of. You don’t make an ex parte application to a judge with- 
out indicating that you haven’t been to another judge. It is just like 
the jurat on an affidavit. 


How he could be in my office and forget so much, I don’t know. 

I have here with me three affidavits that he submitted himself. In 
each one of them there is the phrase—and immediately above his own 
signature— 

No previous application has been made for the order herein requested, or for 
a similar order. 

How far a man could go to distort the truth for motives which are 
mysterious to me, I don’t know, but I think that is a fair example of it. 

The CuairMan. Are the applications which emanate from your 
office printed forms ? 

Mr. Hogan. They certainly are not. 

The CuairMan. They are typed? 

Mr. Hogan. Every one of them is typed. They are not printed, 
mimeographed., and they are not the same. 

Mr. Fine. Mr. Keating so stated when I asked him that question. 

Mr. Hogan. You are right, Congressman. I think he did. Reluc- 
tantly, perhaps. 

The CHarrMan. Is there any case you know of where any judge, 
general sessions, county court or supreme court, has conducted anv 
examination of the applicant who makes the applications for the order / 

Mr. Hoean. It happens every time. I never knew of an assistant 
who went to chambers who wasn’t orally interrogated by a judge. 

The CHarrMan. In every case? 

Mr. Hogan. In every case. 

Judges don’t take this lightly. If anybody gives you the. impres- 
sion that an order is submitted toa judge and he signs it for the ap- 
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plicant without any questioning, that person is dishonest or sadly 
mistaken. 

The Cuarrman. Is that the case also where a police officer above 
the rank of sergeant makes the application to a judge ? 

Mr. Hoaan. I have never been present at such a ceremony so I can’t 
speak with knowledge, but I have submitted many an application my- 
self and I have told the judge what my reasons were. 

The Cuarrman. Where are the orders kept ? 

Mr. Hoean. There are four copies of an order submitted to a judge. 
In effect, they are duplicate originals because he signs all of them. The 
judge retains the first of the duplicate originals. There is 1—there 
were 2 judges who turned back those orders to my office because they 
thought our safes were stronger than their files. They turned them 
over to us as their agents, for safekeeping. 

The second of the duplicate originals is kept in the safe of the bureau 
chief who makes application for the order. That would be the safe 
of the rackets bureau, the safe of the homicide bureau, whatever bu- 
reau it is. 

The third duplicate original goes to the telephone company, but they 
do not receive a copy of the affidavit. They are not interested in that. 
They just receive a copy of the order, and they retain that. 

The fourth duplicate original is in the possession of the detectives 
who are sitting at the wire plant. It is their authorization, in case 
anybody comes in. 

After the activity at the plant is concluded, that fourth duplicate 
original comes back to the Criminal Courts Building and is turned over 
to the captain in charge of the detectives of the district attorney’s 
squad. 

The Cuatrman. What does he do with it? 

Mr. Hocan. He keeps it as a record. 

The CuatrMan. He hasa file. 

Mr. Hogan. He has a file. 

The CHatrman. We heard testimony to the effect that every one of 
these orders was placed in the file of the case, as in your office, and 
therefore to find out exactly the number or the nature of these orders 
you would have to go through every file. 

Your testimony is to the effect that there are 4 orders, 1 is kept by 
the judge, 1 is sent to the telephone company, 1 is sent to the head of 
the bureau, and 1 is sent to the chief of the detectives who is working 
on the plant. 

Mr. Hocan. That is correct. 

Now, may I comment with respect to that, Mr. Chairman. This is 
just as amazing as the last reference I made to Mr. Keating’s testimony. 

On page 473, testimony of Mr. Keating on April 28: 

Congressman FIne. Could you supply this information? How many cases 
there that we would have to search through in order to find out how many court 
orders there are? If we went through the tedious task of examining every case, 
how many would you say roughly over a year? 


Mr. Keatina. It would correspond to the number of indictments in New York 
County. 


Congressman FINE. How many were there in New York County for any 
year you were there? 


And mind, you he was there six or seven years. 
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Mr. Keating. Not having worked in the indictment bureau I could only guess, 
but well up into the thousands. 

Congressman Fine. Better than 50,000? 

Mr. KEatin@a. It is possible. 

In no year that Mr. Keating worked in my office have the grand 
juries in New York County ever returned more than 4,000 indictments. 
How anybody could be a member of my staff for 6 or 7 years and give 
the impression that the grand juries vote 50,000 indictments a year 
is just incomprehensible. All I can say charitably is the man must be 
suffering from a type of amnesia. Either that or it is a willful dis- 
tortion, and charitably I prefer to believe the former. 

Mr. Fine. Would you say most judges in the courts behave exactly 
the way Mr. Justice Hofstadter does in making inquiries into every 
order that he signs? Meaning that he not only interrogates but he 
makes sure before he puts his signature on an order, that all of the 
facts are correct and that they do supply the reasonable grounds 
required by the statute? 

Mr. Hoean. I can only speak for the nine judges of the court of 
general sessions. I can assure you each of those gentlemen takes his 
Judicial responsibility seriously. That there is a conference, a meeting, 
before any one of these orders is signed. It isn’t routine, there is 
nobody else present except the assistant district attorney. He makes 
an engagement with the judge to present this order, he takes time to 
explain the reasonableness of his belief. The judge sometimes gives a 

ualified “no,” tells him to come back with more information. He 
oes come back. 

Each one of the judges of the court of general sessions—and it only 
happens, as I have pointed out, 70 times a year—makes diligent inquiry 
with respect to the sources of belief which are referred to by my asso- 
ciates in the affidavits which accompany the order. 

Mr. Fine. The reason that prompted the question was because we 
have heard testimony here that there are some judges in New York who 
never look at the papers, and sign the orders willy-nilly, in order that 
they may not be charged with knowledge of, or dissemination of the 
knowledge which appears in these affidavits. 

Do you subscribe to that practice ? 

Mr. Hogan. In 20 years experience in the district attorney’s office, I 
have never met such a judge, nor have I met or heard of a Judge who 
took that attitude, which is ducking responsibility, with respect to a 
wiretap interception order. 

The Chairman. How many judges are there in general sessions, 
again ? 

Mr. Hogan. Nine. 

The Cuarrman. Do you go to all those judges for your orders, or any 
particular one? 

Mr. Hogan. There is no policy which would suggest that my assist- 
ants go to a particular judge. I dare say that some judges, the more 
experienced judges, get more applications than others. Just as the 
more experienced judges would get the tougher trials. 

The CHarrmMan. Does any particular judge in general sessions sit 
as a court that has ex parte jurisdiction over these things ? 

Mr. Hogan. Generally the judge sitting in part 1, which would 
be the motions part, would be the one for such applications. 
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The Cramrman. You don't go to any other judge except the one 
in part 1? 

Mr. Hogan. Yes. There is no rule which prevents our going to any 
judge, so if one judge had knowledge of a particular investigation, 
had signed orders in that investigation before, the assistant might 
logically go back to that judge. 

The Cuairman. Do you shop around for any judge / 

Mr. Hoean. We do not. 

The Cuatrman. You do not know the practice—I think you did 
answer that before but I wanted to be sure I got it correct. You 
don’t know the practice of the chain of reference to police officials 
above the rank of sergeant getting orders; did you? 

Mr. Hogan. I don’t know of my own knowledge. I understand 
that when a lieutenant—and it would have to be at least a lieutenant- 
prepares the affidavit and order, he submits it to a borough com- 
mander. There are 7 such police officers in the city of New York, 2 
in Manhattan, 2 in Brooklyn, 1 each in Queens, Richmond, and the 
Bronx. 

The borough commander endorses or approves the application. 
Then it goes to the legal bureau of the Police Department at police 
headquarters and there it is looked over for form and some operative 
in that bureau, probably accompanied by the applicant—the lieuten- 
ant—submits it to the judge in the Supreme Court. 

That is my understanding. 

The Cuarrman. Roughly how many officials are there in the police 
department above the r: ank of ser geant / 

Mr. Hogan. I could only guess at that. I am sorry. 

The CuarrMan. Quite a number? 

Mr. Hogan. Yes. It would be in the hundreds. 

As a matter of fact, I suggested, Mr. Chairman, to the joint legisla- 
tive committee of the State of New York, that our law might be 
amended to step up the rank. That it might be made an inspector, or 
deputy chief inspector in the police department, and it wouldn’t pain 
me if the law carried an insistence that the district attorney submit 
the application personally. I approve each application as it is, but 
that I do as an internal office procedure. 

The Cuarrman. You mentioned, and I was going to ask you about 
that, the pending joint legislative inquiry as to the practices of wire- 

tapping in New York State. 

What gave rise to that inquiry ? 

Mr. Hoan. I don’t know whether it was in contemplation or not. 
I think the disclosure by Mr. Keating and Mr. O’Mara, representa- 
tives of the Citizens Anti-Crime Committee, with reference to illegal 
wiretapping at 360 East 55th Street in Manhattan, certainly gave 
impetus to it. Now, whether they planned to do anything—I think 
actually that Mr. Keating had gone to Albany to suggest some such 
inquiry and then gave that a fillip so to speak, by announcing to the 
press, the details of the illegal wiretap plant on East 55th Street. 

The Cuairman. Do you think that the wheels of the legislature 
would be turned as a result of the joint inquiry, because of this one 
vase of wiretapping ? 

Mr. Hoean. I really can’t speak for them, Mr. Chairman. I don’t 
know what other information they have. 
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The Cuarrman. Is it a reasonable inference that the members of 
the legislature feared that there had been quite a numbr of abuss con- 
cerning wiretapping, and therefore ordered an inquiry / 

Mr. Hogan. I think it is. 

Mr. Fotry. Mr. Chairman, I have a copy of the preliminary report 
of that joint legislative committee wherein its states: 


Its creation has been urged because of widespread publicity given to alleged 
activities of persons engaged in illegal interception of communications and by 
reason of representations made by private organizations concerning violations 
of the rights of citizens to privacy. 

I suggest to the chairman that this might be a proper point for us to 
insert that report in the record. 

The CuHarrman. That report will be received. 

(The report referred to follows :) 


PRELIMINARY REPORT OF THE JOINT LEGISLATIVE COMMITTEE To Stupy ILLEGAL 
INTERCEPTION OF COMMUNICATIONS 


Hon. W. AVERELL HARRIMAN, 
Governor of the State of New York, 
The Legislature of the State of New York: 

The joint legislative committee appointed on the 22d day of February 1955 for 
the purpose of making a thorough preliminary investigation and study of the 
interception of communications, the methods employed, and the measures which 
may be taken to overcome such practices, respectfully submit herewith a tem- 
perorary report covering the activities of the committee to date. 

Hon. Justin C. MORGAN, 

Chairman, 
Hon. FRANK 8S. McCuL.LoueH, 

Vice Chairman. 

Hon. J. SIDNEY LEVINE, 

Secretary. 
Hon. Harry GITTLESON. 
Hon. MACNEIL MITCHELL. 
Hon. ANTHONY P. SAVARESE, Jr. 


ORGANIZATION OF THE COMMITTEE 


The joint legislative committee to study illegal interception of communications 
was created by joint resolution of the assembly and senate on February 22, 1955 
(appendix A). 

Its creation had been urged because of widespread publicity given to alleged 
activities of persons engaged in illegal interception of communications, and by 
reason of representations made by private organizations concerning violations 
of the right of citizens to privacy in telephonic and other forms of communication. 

The committee consists of six members: three members of the senate appointed 
by the temporary president of the senate, and three members of the assembly 
appointed by the speaker of the assembly. 

The committee organized on the 28th day of February 1955 and selected from 
its number a chairman, a vice chairman, and a secretary. 

The members and their titles are as follows: 

Assemblyman Justin C. Morgan, chairman 
Senator Frank 8. McCullough, vice chairman 
Asseinblyman J. Sidney Levine, secretary 
Senator Harry Gittleson 

Senator MacNeil Mitchell 

Assemblyman Anthony P. Savarese, Jr. 


EX OFFICIO 


Senator Walter J. Mahoney, president pro tem, the senate 
Senator Frank Mahoney, minority leader, the senate 
Assemblyman Oswald D. Heck, speaker, the assembly 
Assemblyman Joseph F. Carlino, majority leader, the assembly 
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Assemblyman Eugene Bannigan, minority leader, the assembly 
Senator Austin W. Erwin, chairman finance committee, the senate 
Assemblyman William H. MacKenzie, chairman, ways and means commit- 
tee, the assembly 
The committee employed counsel as follows: 
John EF. Leach, Esq., counsel 
George J. Rudnick, Esq., assistant counsel 
Harold I. Panken, Esq., assistant counsel 


PRELIMINARY STUDIES 


At inquiries on March 2 and March 3, 1955, Chairman Morgan, accompanied 
by Cominittee Counsel Leach, conferred with various public officers and private 
persons in the city of New York and with the representatives of corporations. 

These discussions were directed toward the development of general background 
information as well as specific information which could be brought out at more 
formal conferences or ultimately at hearings, and related to illegal intercep- 
tion of communications. 

The matters thus discussed were reported to the committee at a meeting on 
March 7, 1955, in Albany, N. Y. 

The committee at that time determined to hold a preliminary conference at 
the headquarters of the Association of the Bar of the City of New York on the 
10th of March 1955. 

The conference was held, and 15 persons representing public officials and 
agencies, private corporations, and individuals, appeared and discussed with the 
committee their experiences with relation to the problem before the committee. 


METHODS OF INTERCEPTION 


The committee is informed that there are numerous ways of intercepting tele- 
phone communications, some of which are well known, others of which are new, 
novel, and comparatively unknown. 

Certain of the methods of intercepting communications are prohibited specifi- 
cally by existing statutes. However, it would appear that certain methods of 
making interceptions may not under the present law be covered and the com- 
mittee has been shown various types of apparatus which will perform the work 
of intercepting communications, with the thought that with the knowledge thus 
obtained, more effective statutes may be proposed. It should be noted, in this 
connection, that a considerable amount of equipment and various new methods 
are still to be studied. 

LEGAL WIRETAPS 


Public officials, particularly the police commissioner of the city of New York 
and the district attorneys of New York County and Kings County, reveal that 
approximately 1,000 court orders authorizing interception of telephone messages 
are granted annually in the State of New York. These officials have advised 
the committee that applications for court orders are made only where the evi- 
dence at hand warrants such action, that such orders are supported by affidavits, 
that such orders are obtained in secrecy and that secrecy is maintained as to 
the existence of the orders and the information acquired by the interception. 

It should be noted that the commissioner of police and the district attorneys 
advised the committee that they have no knowledge of the abuse of legal wiretaps, 
no information or complaints concerning shakedowns, soliciting of bribes, or 
charges of a type which would be expected to follow any wholesale abuse of 
legal wiretaps. 

From other persons the committee has been given exactly contrary informa- 
tion. Further, it is alleged that an alliance of private investigators, dishonest 
police, and corrupt employees of the telephone company conduct a considerable 
traffic in illegal telephone taps. This, in its turn, is sharply disputed. However, 
because of a pending grand jury proceeding, the committee is refraining from 
an investigation of such information, at this time, to determine the validity of 
these charges. 

RECORDS, SECURITY MEASURES, AND PREVENTION 


The district attorneys, and the police commissioner, of the city of New York, 
and all public officials interviewed, as well as representatives of the New York 
Telephone Co., certain private organizations, and individuals have offered to 
cooperate with the committee to the extent of offering records, both public and 
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private, for examination and study. It is proposed that security measures, both 
public and private, be examined and studied to the end that possible ways may 
be devised to secure an even greater degree of privacy, confidence, and protec- 
tion of the right of individuals in respect to telephonic and other communica- 
tions. 

STUDY OF EXISTING STATUTES 


The existing statute designated “Malicious Mischief,” Penal Law section 1426, 
subsection 6, does not embrace interception of telephone or telegraph messages 
by a means other than a physical cut, break, tap, or connection. The committee 
has observed demonstrations of interceptions by induction coils and other methods 
which do not employ cutting, breaking, tapping, or physical connections. 

There is attached hereto appendix B, a modification of the existing statute, 
intended to forbid inductive or other nonphysical taps, which is under study by 
the committee. 

It should be noted that appendix B also contains a modification which would 
prohibit connections to telephone or telegraph lines even when made with the 
subscriber’s consent, presently a legal tap. 

Section 813—A, of title 11A, Code of Criminal Procedure, provides for the 
issuance of ex parte orders for the interception of telegraphic or telephonic com- 
munications. The committee finds that the statute does not require filing of 
the order, in the interest of secrecy. There is no prohibition against disclosure 
of information concerning such orders. 

Believing that disclosure should be forbidden, the committee has under study 
a draft of a statute in the form of appendix C. 


CONCLUSIONS 


Because the activity, which has given rise to the appointment of the com- 
mittee, is illegal, it is clear that complete information may not be readily nor 
easily obtained. Information to any substantial degree may only be acquired 
by intensive and thorough investigation, most of which will necessarily be of a 
confidential nature, until such time as the facts may be reduced to sworn testi- 
mony at hearings. 

Because of the conflict in the information given the committee, and because of 
the pending New York County grand jury investigation, the committee feels that 
it cannot fully and completely carry out its commission within the brief time 
remaining. 

Your committee is of the opinion that the abuse of legal wiretaps or the plac- 
ing of illegal wiretaps for the purpose of intercepting communications is an evil 
which is particularly objectionable. An attack upon this situation, first, to ex- 
pose it and, secondly, to eradicate it, will require time and serious study to the 
end that safeguards may be found, permitting the people of this State to rest 
more secure in their right of privacy. 

The committee believes that in the public interest it ought not to attempt to dis- 
charge its commission within the time limited by the joint resolution, to wit: 
March 31, 1955. 

In view of the foregoing, it is respectfully submitted that the committee’s life 
should be extended so that it may have an opportunity to make the required 
investigation, study the problem, take testimony at hearings, and make recom- 
mendations based upon evidence thus produced. 


APPENDIX A 
3v Mr. Mitchell and Mr. Morgan 


Whereas the rights of the people to be secure in their persons, houses, papers, 
and effects from unreasonable searches and seizures and from unreasonable inter- 
ception of telephone and telegraph communications are among the most funda- 
mental and cherished possessions guaranteed to them by our State constitution; 
and 

Whereas modern inventions, particularly in the field of electronics, have 
greatly contributed to the ease with which telephone and telegraph communica- 
tions and personal conversations can be intercepted, thus greatly increasing the 
number of unlawful interceptions of such communications and the consequent 
invasion of privacy of the individual : Now, therefore, be it 
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Resolved (if the senate/assembly concur), That a joint legislative committee, 
to consist of 8 members of the senate, to be appointed by the temporary president 
of the senate, and 3 members to be appointed by the speaker of the assembly be, 
and the same hereby is, created to make a thorough preliminary investigation and 
study of the extent of such invasions of the rights of the individual, the methods 
employed or which can be employed in making such unlawful interceptions and 
the measures which may be taken to overcome such unlawful practices; and be 
it further 

Resolved (if the senate/assembly concur), That such committee shall organize 
by the selection from its number of a chairman, a vice chairman, and a secretary, 
and may employ and at pleasure remove counsel and other employees and assist- 
ants as may be necessary and fix their compensation within the amounts here- 
after made available therefor. Any vacancy in the membership of the commit- 
tee shall be filled by the officer authorized to make the original appointment. 
The members of the committee shall serve without compensation for their services 
and shall be entitled to their actual expenses incurred in the performance of 
their duties. The committee may sit in any place within the State, and in such 
place or places without the State as it nay determine to conduct its work and it 
may hold either public or private hearings. The committee shall have power to 
subpena witnesses ; to take testimony and compel the production of books, papers, 
and documents: and it shall have generally all the powers of a legislative com- 
mittee as provided by the legislative law. The committee may request and receive 
from all public officers, departments, and agencies of the State and its political 
subdivisions such assistance and data as will assist it in carrying out its duties; 
and be it further 

Resolved (if the senate/assembly concur), That such committee shall report its 
findings to the legislature on or before March 31, 1955, and may submit with its 
report such legislative proposals as it deems necessary to make its recommenda- 
tions effective ; and be it further 

Resolved (if the senate/assembly concur), That the sum of $25,000 or so much 
thereof as may be necessary, be, and the same hereby is, appropriated from the 
contingent fund of the legislature for the necessary expenses of such committee 
in carrying out its duties hereunder. Such money shall be payable on the order 
and warrant of the Comptroller upon the certificate of the Chairman of the com- 
mittee as prescribed by law. 


APPENDIX B 
STATE OF NEW YORK 


AN ACT To amend the Penal Law, in relation to the making of unauthorized connections 
with any telegraph or telephone line ; 


The People of the State of New York, represented in Senate and Assembly. 
do enact as follows: 

SecTION 1. Subdivision 6 of section 1423 of the Penal Law, as last amended 
by chapter 705, Laws of 1951, is hereby amended to read as follows: 

6. A line of telegraph or telephone, wire or cable, pier or abutment, or the 
material or property belonging thereto, without lawful authority, or shall un- 
lawfully and willfully cut, break, tap, or make connection physically, inductively, 
or otherwise, with any telegraph or telephone line, wire, cable or instrument, 
whether or not authorized by the subscriber to the telegraph or telephone facili- 
fies involved: or read or copy in any unauthorized manner any message, com- 
munication or report passing over it, in this State: or who shall wilfully prevent, 
obstruct or delay, by any means or contrivance whatsoever, the sending, trans- 
mission, conveyance or delivery, in this State of any authorized message, com 
munication or report by or through any telegraph or telephone line, wire or cable, 
under the * * * 

Explanation—Matter in italic is new. 
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APPENDIX C 
AN ACT To make unlawful the disclosure of information respecting ex parte orders for 
interception of communications 

The People of the State of New York, represented in Senate and Assembly, 
do enact as follows: 

SECTION . It shall be unlawful for any person to willfully disclose or permit 
to be disclosed to any person, firm or corporation, other than the telephone or 
telegraph company, whose lines are involved, or other than to an employee or 
other authorized agent of the District Attorney, Attorney General, or Police 
Department making application for such order, any information concerning the 
application for, the granting or denial of, or the identity of the person or persons 
whose lines are the subject of, an ex parte order for interception of communica- 
tions pursuant to Title 11 A, 813—A of the Code of Criminal Procedure. 

The CHatrmMan. Proceed, Mr. Hogan. 

Mr. Hocan. I was diverted by this sentence : “All applications recite 
whether a previous application has been made.” 

Now, the third policy rule of my office: The fact that a wiretap order 
has been obtained and a plant is installed is known only to the judge, 
the telephone company’s special office, and the district attorney’s office. 
Records of all wire orders are centrally maintained by the command- 
ing officer of the district attorney’s squad of detec tives so that instance 
reference to any of them can be made and a duplicate card system is 
maintained in our chief investigator’s office. 

Four. The fact that a wiretap has been installed, the name of the 
person whose line is being tapped and the contents of the intercepted 
communication are never disclosed unless specifically authorized by 
the issuing or the trial judge. 

Five. Wiret: ips are most frequently used for leads and information. 
As a matter of policy we rarely use them in court unless the evidence 
is otherwise unobtainable. 

Mr. Frxe. In this last type of case, when you use a wiretap for leads, 
what facts do you include in the affidavit, to meet the statutory require- 
ments of reasonableness ¢ 

Mr. Hocan. It would require the same facts because we are still 
searching for crime and we believe we get evidence of crime, and we 
cto get evidence, but when we get that evidence, we utilize it as leads 
for other evidence which is more acceptable before a trial jury. 

Wiretap evidence is wonderful as a weapon, but it is not powerful 
evidence before a trial jury because, (1) there is the question of voice 
identification, and (2) there is always pretty effective cross-examina- 
tion with respect to what did you hear,” “How quick are you able 
to take down shorthand,” so that if we can get any other type of 
evidence, it usually has greater probative value. 

Mr. Fixe. I assume the basketball se andal is the best illustration 
of that. 

Mr. Hocan. It is excellent because we didn’t use the interceptions 
at all, but when these lads heard the playback of their conversations, 
they broke and told us about the fixers. Then, we used their testimony. 

It is of interest that the Supreme Court of the United States has 
upheld the constitutionality of the New York State wiretap provisions 
in an important prosecution where wiretap evidence was introduced in 
trial. 

It is also a matter of record in all the cases which have been tried, 
where wiretaps were used, as either leads or evidence, not a single 
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conviction has ever been reversed on appeal on the ground that the 
wiretaps were improperly or illegally obtained. 

It is, of course, axiomatic, that no legislation, nor even policy rules 
adopted by a police commissioner, or a district attorney, can wholly 
prevent abuses with respect to wiretapping, or, for that matter, any 
other form of law enforcement activity. 

However, in attempting to evaluate legalized wiretapping by com- 
paring its unquestionable benefits with its possible abuses, we must 
be wary of the unsubstantial claims of the hysterical alarmist with a 
flair for the dramatic. 

It has been my experience that this field produces the most extrava- 
gant accusations of abusive practices, as ill founded and unsupported 
as they are shocking and as irresponsible as they are inaccurate. 

We have already referred—and I think it is an apt illustration of 
this—to the observation of Justice Douglas that in 1952, 58,000 wire- 
tap court orders, a figure which he received from somebody else, were 
obtained in New York City. 

When a United States Supreme Court Justice makes such an unsup- 
ported and utterly ridiculous statement as that, and his figures are off 
by a mere 10,000 percent, it is well to examine carefully the promis- 
cuous, hearsay contentions of other personages who find this kind of 
“shocker” readily attracts the ear of the community. 

The CuHairmMan. In justice to Justice Douglas 1 want to say I heard 
with great interest the explanation given by Mr. Davis and I don’t 
share your views as to that very, very strong indictment you bring 
against Justice Douglas. 

I think he accepted the statement of Mr. Davis and I would deem 
it an unfortunate mistake. Davis probably exaggerated and didn’t 
go into the matter as carefully as he should have and should have 
realized he was conveying that information to a very important per- 
sonage like the Justice. 

Mr. Hoean. On the subject of the number of legal wiretaps in New 
York City, it is my understanding that they have run, as Mr. Silver 
indicated, about 500 annually over the past few years, which certainly 
is not excessive by any standard in a city of 8 million people. 

Speaking more specifically about my own oflice, certainly no one 
could ever regard it as a careless or excessive use of wiretap intercep- 
tions. 

During the past 13 years, as this chart that I have turned over to 
Mr. Foley indicates, we have handled and disposed of 187,000 felony 
and misdemeanor prosecutions and processed about 140,000 additional 
complaints, for a total of some 327,000 matters. We have employed 
wiretaps in only 336 investigations, obtained 916 separate orders, and 
actually installed considerably less than this number. This amounts 
to about 70 orders a year, or slightly under 3 per 1,000 dispositions. 
Nor has there been any significant upward trend in these figures, either 
as to number of orders, or as to ratio. 

Another type of loose, unsupported accusation found in connection 
with wiretapping is that prosecutors use them for political purposes, 
and that the police shake down those whose secrets they overhear. 

As to the first charge, I can only state flatly and emphatically that 
politically inspired wiretaps are completely unknown to my office. 
It so happens that my office is unique. It is nonpolitical in charartar 
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and in action. I have been fortunate enough to have the support of 
every political party, except the American Labor Party, on four dif- 
ferent occ asions when I ran for that office. 

Nobody in any party, nobody, no matter how ill treated he might 
have thought he was in that office, has, except my associate, Mr. Keat- 
ing, in the 14 years I have served as district attorney, accused me as 
using the office for political purposes. 

Mr. Keating should know better. He came to my office in 1942 with- 
out any political endorsement. He served in my office for many years. 
J didn’t know then and I don’t know now what his political registra- 
tion is. My office has never been used for political purposes, but it has 
never refused to investigate political corruption when it thought that 
there was justification for it. 

I can also state equally categorically, that no wiretap order has ever 
been obtained by my office, other than in strict accordance with the 
statute, or for any purpose other than criminal investigation. And 
addressing myself to your query, Congressman Fine, no wiretap has 
ever been installed—not one wiretap—without a court order. And no 
preliminary exploration, either, as has been suggested by Mr. O’Mara 

I want to allude briefly to Mr. O’Mara’s testimony, where he says on 
page 375, April 27: 

The problem is in the majority of cases our information comes from the men 
who put it in, and they afforded us this information over a period of time when 
Wwe weren't discussing wiretapping. They would mention that in such and such 
a case. 


And, mind you, he is talking about police officers of New York City, 


sworn to uphold the law, and he attributes this quotation to these po- 
lice officers : 


“We went in on his wires for a couple of days and got enough on the basis 
of which we could go and get a court order.” 

So, Mr. O’Mara is telling this committee that he listened to police 
officers who admitted to him that they had broken the law and com- 
mitted a felony by intercepting telephone communications without a 
court order, and he, a lawyer, a former member of the FBI, the execu- 
tive director of an anticrime committee, sworn to uphold the law, 
sworn to cooperate with law enforcement authorities—did nothing 
about it. And has done nothing about it until this time. 

So I say to Mr. O’Mara now, perhaps the statute of limitations 
hasn't run. Come to my office now and tell me—and I have said this 
to him in the office, too—who these officers are who broke the law. 

I think if it wasn’t a condonation of crime, if it isn’t criminal in 
itself, the practice he admits here, is at least unethical. 

Now, as to this second charge—and I am nearly through, gentle- 
men—concerning alleged extortion by the police. 

[I cannot, of course, speak authoritatively with respect to another 
organization. But I can say that I have never received any evidence, 
or even a complaint that any police officer has used information gath- 
ered in the course of a w iretap plant, for corrupt, extortive, or coercive 
reasons. If the police had indulged in this practice to the extent sug- 
gested by persons possessed only of hearsay information, it seems to 
me there should have been some reflection of it in my office files. 
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In my judgment someone in the past 13 years would have made such 
a complaint. And I have had hundreds of complaints about police- 
men. For brutality, for attempted extortion, for coercion, for trying 
to shake down perverts, and for hundreds of other reasons. 

The CuairmMan. The subjects of extortion according to the testi- 
mony given, were primarily bookmakers and they wouldn't be likely 
to make a complaint to your office. 

Mr. Hogan. Yes, even bookmakers sometimes talk. 

The CHarrman. When they are the subject of taps / 

Mr. Hogan. Yes. Maybe I couldn't prove it because I couldn't get 
corroboration, but I say at least in some cases, I would have heard 
about it. 

The Cuairman. I remember the emphasis was on the fact that the 
police would listen in on conversations of bookmakers, not for the 
purpose of tracking down the crime of bookmaking, but for the pur- 
pose of finding out how much business they did, so they could get a 
proper rakeoff. 

Mr. Hocan. I suppose that would have to be communicated to the 
bookmaker, and I could only say that I have never received a com- 
plaint from a bookmaker or from anybody else, who allegedly contend- 
ed that he was being shaken down. 

Now, I am not suggesting that it hasn’t happened. I respect the 
presentment returned in Kings County where the office said that they 
had evidence to that effect, although I don’t believe, Mr. Foley, any 
prosecution resulted. That was probably because of the difficulties 
of obtaining corroboration. But I am only making the point that, 
not having received a complaint to that effect in 13 years, I do suggest 
that it is less rampant, less wholesale than was represented by Mr. 
Keating and Mr. OMara. 

[ would just say in conclusion that I can’t discern any logic in the 
position that because occasional abuses in the legal wiretapping proce- 
dure may turn up here and there, that this practice, so effective in 
combating the urderworld, should be abolished. That is no more 
rational than a contention that the police should be deprived of their 
guns because occasionally some officers misuse them. 

The CuairmMan. There is no intention on the part of this committee 
to do any such thing. 

Mr. Hogan. Mr. Chairman, I was addressing myself to the argu- 
ment of Mr. Keating. I have read carefully the testimony submitted 
to me and I have observed the remarks of the Chairman and the other 
Congressmen and I think I have a fair idea of the thinking of the 
members of this committee. 

In that sense I was addressing myself to the argument of Mr. 
Keating and Mr. O'Mara, 

The Cratrman. I think the general idea of this committee is that 
we would not interfere with the practices, the legal practices that 
obtained in the various States. So you can set your mind at rest as 
far as New York is concerned; that is New York’s problem, and I 
don’t think we would attempt to make the Federal statute and I don’t 
know that we could, paramount, if there are any restrictions inconsist- 
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ent with the New York statute, and I am sure the New York State 
statute would prevail, insofar as New York is concerned. 

The CHarrmMan. Are there any questions / 

Mr. District Attorney, we are grateful to you for coming down 
here. You have been very helpful to this committee and we thoroughly 
appreciate your testimony, 

Mr. Hogan. Thank you, Mr. Chairman. 

The Cuarrman. The meeting will now adjourn. 

The committee meets tomorrow morning at 10 o’clock. 

(Whereupon, at 11:55 a. m., the committee adjourned to reconvene 
at 10a.m., Tuesday, May 10, 1955.) 
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WEDNESDAY, JUNE 1, 1955 


House or REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 
SuscomMitree No. 5, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, in room 356, House 
Office Building, at 10: 20 a.m., Hon. Emanuel Celler, chairman, presid- 
ing. 

Present: Messrs. Celler, Rodino, Rogers, Fine, and Scott. 

Also present: Mr. W. R. Foley, general counsel. 

The Cuarrman. The committee will come to order. We have two 
distinguished gentlemen from Philadelphia this morning, one, Mr. 
Samuel Dash, the acting district attorney of Philadelphia, Pa., and 
the chairman of the committee on criminal justice and law enforcement 
of the Philadelphia Bar Association, Mr. John P. Walsh. 

We had, as we thought, terminated our public hearings on the wire- 
tap bills, but we have heard some testimony from one of the denizens 
of Philadelphia, and efforts have been made to hear some evidence, 
more or less complementary, or in opposition to the testimony we had 
heretofore heard from the distinguished gentlemen from Philadel- 
phia and since this committee always wants to hear both sides of a 
story, or question, we are happy this morning to get the obverse of the 
reverse, or the reverse of the obverse, whichever way you want to put 
it, and these two gentlemen, Messrs. Dash and Walsh, will testify. 

Mr. Walsh, will you come forward. 


STATEMENT OF JOHN P. WALSH, CHAIRMAN, COMMITTEE ON 
CRIMINAL JUSTICE AND LAW ENFORCEMENT, PHILADELPHIA 
BAR ASSOCIATION, PHILADELPHIA, PA. 


Mr. Watsu. I am speaking as chairman of the committee on 
criminal justice and law enforcement of the Philadelphia Bar Asso- 
ciation. We approve a statute which today is up for second reading 
in the house of representatives, in Harrisburg, and that statute, if 
the committee please, I won’t read, but I will offer it in evidence. 

The CHatrman. We already have it in evidence. 

Mr. Watsu. I sent a copy down. 

The Cuairman. You might put it in evidence again at this point. 
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(The document referred to follows:) 


AN Act TO DEFINE AND PROHIBIT UNAUTHORIZED INTERCEPTION, DIVULGENCE, OR 
Usk or TELEPHONE AND TELEGRAPH COMMUNICATIONS; PROVIDING CRIMINAL 
PENALTIES AND CiviL DAMAGES, INCLUDING ATTORNEYS’ FEES, FOR THE VIOLA- 
rion THEREOF, AND LIMITING THE ADMISSIBILITY OF EVIDENCE 
No person shall intercept a communication by telephone or telegraph without 

permission of one of the parties to such communication. No person shall install 

or employ any device for overhearing or recording communications passing 
through a telephone or telegraph line with intent to intercept a communication in 

violation of this act. No person shall divulge or use the contents or purport of a 

communication intercepted in violation of this act. Whoever willfully violates or 

aids, abets, or procures a violation of this act is guilty of a misdemeanor and 
shall be punishable by imprisonment of not more than 1 year or by fine of not 
more than $5,000, or beth, and shall be liable to any person whose communication 
is unlawfully intercepted or divulged for treble the amount of any damage re- 
sulting from such unlawful interception, divulgence, or use, but in no event less 
than $100 and a reasonable attorney’s fee. The term “person” includes natural 
persons, business associations, partnerships, corporations, or other legal entities, 
and persons acting or purporting to act for or in behalf of any government or 
subdivision thereof, whether Federal, State, or local. The term “divulge” includes 
divulgence to a fellow employee or official in Government or private enterprise, or 
in a judicial, administrative, legislative, or other proceeding; and except as 

proof in a suit or prosecution for a violation of this act no evidence obtained as a 

result of an unlawful interception shall be admissible in any such proceeding. 

Approved by the Philadelphia Bar Association at meeting held February 11, 
1955. 

Mr. Watsu. The above is an act to prohibit wiretapping completely, 
with no ands, ifs, or buts. The bar association is against wiretapping 
in any form, with one exception, unless it be with the permission of one 
of the parties to the communication, making it a misdemeanor and 
criminal offense. 

I should also say in passing that the Philadelphia Bar Association 
is not alone in supporting this bill. There are other bar associations 
in Pennsylvania. The committee of criminal justice of the Pennsyl- 
vania Bar Association has approved this bill, with the exception that 
they have approved all the wiretapping phases of the bill, but have not 
approved—and I should say this—the civil aspect of the bill which 
provides that, for any unauthorized or unlawful interception, divulg- 
ence, or use, there may be a civil suit instituted and the plaintiff re- 
cover $100, a minimum of $100, or treble damages, and a reasonable 
attorney's fee. But the Pennsylvania Bar Association’s correspond- 
ing committee has approved all the aspects of this bill with respect to 
wiret: apping. 

Now, also other bar associations in Pennsylvania have approved this 
bill in its entirety. The Bar Association of Montgomery, Wyoming, 
Lackawanna, and Northampton Counties. 

Che following organizations: The Pennsylvania Industrial Council, 
on the State level, moved at its ¢ ‘onvention in Scranton to support this 
bill and is actively supporting it in the House of Representatives in 
Harrisburg. 

The Pennsylvania Council of Churches. The civil liberties com- 
mittee at the Philadelphia Yearly Meeting of Friends. The Phila- 
delphia branch, American-Jewish Congress. The America Civil 
Liberties Union. The Americans for Democratic Action. 

Those organizations are supporting this bill. 

We feel it is the greatest invasion of privacy possible. A telephone 
conversation interception is far more devastating than any search war- 
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rant. The attorneys general try to analyze a search and seizure war- 
rant, as an application to tap a wire but we think there is a big differ- 
ence. A search warrant is confined, and 1 suppose the committee has 
heard testimony to this effect, to a definite place and to specific items, 
or at least to items of a stated class or description. Those in possession 
of the searched premises know the search is going on and when the 
officer co completed his search whether successfully or not, he eee 

In the case of a telephone interception, the interception order is 
obtained ex parte. That means in secret. That means the one aa 
ing for it goes in to the judge in secret, like in all ex parte applica- 
tions and having done that he departs in secret. There is no docket, 
there is no record of the application. If an innocent person’s con- 
versation or wire is tapped, he has no redress. He cannot come into 
the court and say to the court, “I am an innocent person. There is no 
reason why my wires should be tapped. What can I do to obtain re- 
lief? Tama law-abiding citizen. I nave done nothing, and I would 
like to get relief.” 

He has absolutely no way of getting relief because it is done in 
secret. We have been successfully combating star chamber proceed- 
ings like that, and successfully resisting them since the adoption of 
the Constitution of the United States. This partakes a little bit of a 
star chamber proceeding, when a law-enforcement officer can go into a 
court to get an ex parte order to tap a person’s wire and to tap an 
innocent person’s wire. Many people in the State of Pennsylvania 
and New York and all other States have party wires. I, for example, 
have a farm in Lackawanna County. There is no such thing as a 
rivate wire. You have three other people on the same wire with you. 
Therefore, if they were investigating me, or tapping my wire, they 
would also be tapping the wires ; of three of my neighbors who are on 
the same wire with me. 

Mr. Rogers. That brings this question: Suppose that under this 
law it says that with the permission—there is three of you on the 
line, you and I and Mr. Foley, and they come and get my permission 
and they don’t get the permission of yourself and Mr. F oley. Have 
they complied with the Pennsylvania law, or would you and Mr. Foley 
have a redress ? 

Mr. Watsu. Let me see if I understand you. 

Mr. Rogers. As I understand, this bill says that without the permis- 
sion of one of the parties to such communication—that is under the 
proposed law in Pennsylvania. 

Mr. Watsu. Yes. 

Mr. Rogers. Now, you outline, as in your instance, there are three 
people on this party line. 

What would happen if I was on that line, Mr. Foley was on that 
line and you were on the line; they came and got my permission to 
tap that line. Would they then be in compliance with the proposed 
law because I have given my permission or must he get the permission 
of all three / 

Mr. Watsu. I would say if there is a party wire permission would 
have to be obtained from all persons on the line. If it was a private 
line, then one person should be consulted but every person should be 
consulted if there is any wiretapping. 
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Mr. Rocers. If there was a man and wife and both listed on the 
phone and they got the man’s permission and did not get that of the 
wife, would they be within the law ? 

Mr. Watsu. I think they would be complying with the law if they 
got the subscriber’s permission. 

The Cuarrman. As I understand it, Mr. Walsh, the proposed Penn- 
sylvania statute prohibits all unauthorized wiretapping, almost in toto, 
except where one party consents to the interception, is that correct ? 

Mr. Watsu. Either party to the communication. 

The Cuamman. Perhaps I haven’t phrased my question completely. 

You want that prohibition to be in toto, so that even if there would 
be a court order, that the court order should not permit the tapping 
of the wire? Isthat correct ? 

Mr. Watsu. We are against any applications for court orders, Mr. 
Chairman—the Philadelphia Bar Association and these other asso- 
ciations that I have mentioned, for tapping telephone wires. 

The CuairMan. We are interested, of course, in the Pennsylvania 
statute, but the primary object of our hearings is to get information 
and opinion concerning a proposed Federal] statute. 

Does the Philadelphia Bar Association, as represented by you, op- 
pose any provision in a Federal statute which would permit in certain 
designated cases like cases involving national security, the obtaining 
of a court order, ex parte, as a condition precedent to a wiretap? 
Would that meet objections on the part of your Philadelphia Bar 
Association ? 

Mr. Watsu. I can only say, sir, that we have not considered your 
bill, House bill 4513, and we have only considered it from the stand- 
point of our State law. Mr. Foley was kind enough to send me a 
copy of your bill, Mr. Chairman, which I am not authorized now to 
speak for as chairman of the Philadelphia committee, but I might 
be able to contribute something. I have read the bill and tried to 
study it and perhaps I can contribute something if you will give me 
just 1 or 2 minutes. 

Page 4 of the bill 

The Cuarrman. Which bill do you refer to ? 

Mr. Watsn. Your bill, House bill 4513. I am just going to go over 
these hurriedly with my suggestions, and I am speaking now, 
personally. 

Line 16, page 4: 





True copies of the court order shall be retained by the judge who issued the 
order and by the Attorney General, but the copy of the application given to the 
judge shall be returned to the Attorney General after the judge’s action thereon. 

It occurred to me, what the reason for returning the application 
to the Attorney General. 

[ think, speaking personally, that the application should remain 
with the judge for “his guidance when there is any application for a 
renewal. -The judge would then have an opportunity to see what he 
did 8 or 4 months prior thereto, and then, when he granted an order 
3 months prior to the application for a renewal, he would be in a po- 
sition to determine whether or not the grounds stated in the appli- 
tion were valid or phony and he would be able to review his entire 
action. 
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I do not think that there is any analogy in the law for a judge sign- 
ing a petition, or an application, and then the one providing for it t: ak- 
ing it home with him, or taking it back to his office. Therefore, the 
suggestion is that the application and the order should remain with 
the judge so that he could at all times review what he had done 
previously. 

Now, sir, page 6, line 7: 
Any use or divulgence— 
and then I will take you down to line 11— 


any use or divulgence * * * shall be fined not more than $5,000 or imprisoned 
for more than 10 years. 

A use or divulgence cannot be fined. I think that provision should 
be reexamined. 

Any use or divulgence * * * shall be fined— 


that could not possibly happen. 

It should read this way: 

Any person who uses or divulges any information or any evidence obtained 
directly or indirectly by means of duly authorized telephone line interceptions 
for any purpose not in accordance with this section, shall be fined not more 
than $5,000 or imprisoned for not more than 10 years. 

A person—you cannot fine a use or divulgence, it is any person who 
uses or divulges, 

Now, on page 8: I think this particular provision of your statute 
would get your statute in a great deal of trouble if it is otherwise valid 
and constitutional. Let me read this: 

Since it is difficult to detect the application of an unlawful telephone line in- 
terception during the time of its occurrence, the possession of equipment de- 
signed and intended for use in telephone line interception, whether held for 
sale or in private possession or otherwise, but excluding possession related to 
lawful use by any person who is not authorized to engage in wire interception 
shall be presumptive, although rebuttable evidence of an intent and attempt 
to engage in unlawful telephone line interception and if the presumption be not 
rebutted, shall be punishable by a fine of not more than $2,500, or imprisonment 
for not more than 5 years. 

This provision creates a conclusive presumption against the defend- 
ant which cannot be done under the court ruling in 319 U.S. 463, and 
it shifts the burden of proof to a defendant which cannot be done 
in a criminal] case. 

Mr. Scorr. I think Mr. Walsh has something there, Mr. Chairman. 

Mr. Watsu. It should read this way. 

Mr. Fine. How would you have it read ? 

Mr. Watsu. There should be a provision that possession of such 
equipment shall be punishable by a fine or imprisonment. Just pos- 
session of such equipment shall be handled by fine or imprisonment. 

The Cuarrman. We have this difficulty there: Some of these gad- 
gets that you can buy in a hardware store, or department store can 
be put together in such a way as to develop a contrivance which can 
be used unlawfully. It would be a sort of a dragnet provision and 
I do not think that we w ant to put into the statute anything as broad 
as that. When you say “any equipment” 

Mr. Watsu. You have a saving clause in here which says, “unless 
it is intended for lawful use.” 

If it is intended for lawful use there is no violation of the act. 
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Mr. Fine. You have not given us the language. The language you 
gave us the Chairman objects to because he says it would be too broad. 

Now, you have to have language to supplant the one that you are 
objecting to, the language you are objecting to, and it seems to me 
perhaps you do not have to shift the burden, if you just say that the 
possession intending to intercept, or some willful possession, or some- 
thing of that sort. 

Mr. Watsu. I think the possession of the equipment, designed and 
intended for use in telephone line interception— 

The possession of equipment designed and intended for use in telephone line 
interception, whether held for sale or in private possession or otherwise, but 
excluding possession related to lawful use shall be punishable by a fine of not 
more than $2,500 or imprisonment for— 
not 5 vears or 10 years, but 2 years or 3 years. 

The Cuamman. There may be a piece of wood or a piece of wire or 
a piece of nickel or a piece of brass which may be designed for the use 
that you indicated. But taken by itself, alone, could not so be used. 
But if in combination with another similar object—metal or wood or 
otherwise, also designed for that same purpose, the combination might 
be sufficient to do the unlawful interception. 

Now, would the possession of just one part of that final apparatus 
be sufficient under your wording to get one within the toils of the 
statute ¢ 

Mr. Watsu. As you say in your bill, it would have to be intended— 
designed and intended for use in telephone line interception. The 
Government would have to show the possession and show that it is 
designed, by appropriate testimony, that it is designed and intended 
for use in telephone line interception. And then with the other evi- 
dence, statements of the defendant and statements of other witnesses, 
shall show beyond any doubt that it was so intended. 

The Cuairman. One of those halves or quarters of the final appa- 
ratus would be insufficient to be effective for purposes of tapping and 
therefore possession thereof might not be unlawful. 

Mr. Watsu. It might be consistent with innocence. Mere possession 
of something like that would be consistent with innocence. I think 
the Government would have to go a little further. 

The CuarrMan. Let us assume now that we have a gadget or instru- 
ment that is effective. If it is merely designed for purposes of inter- 
ception of telephone or wireless communication, would you say then 
the mere possession of that apparatus would not be presumptive evid- 
ence of guilt, or what ? 

Mr. Watsn. I think that the jury could infer that, by the fact that 
he had possession of it, they could draw the reasonable inference that 
he intended to use it for telephone line interception, and if they do. 
then they could find him guilty. 

The CuHarrMan. So that it would be unlike the possession of weapons 
or guns, where there are prohibitions against them. Mere possession 
of such a gun. 

Mr. Watsu. Mere possession of guns is a violation of a statute. 
Mere possession of drugs and so forth. 

The CuairmMan. You would not go that far to make it mere posses- 
sion, you would want some attending circumstances ? 

Mr. Wausu. I would want something designed or intended for 
telehone line interception, ves, sir. 
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The Cuarrman. You would leave it to the jury to determine what 
those surrounding facts would be to spell out “intention.” 

Mr. Watsu. Yes. It is dangerous in criminal statutes to insert a 
provision in a criminal statute—not too dangerous but in criminal 
statutes—to insert a provision where, for the failure of a defendant to 
do something, it will be presumptive evidence against him. Although 
rebuttable. 

That is a dangerous provision because the burden is always on the 
Government at every stage of the case to prove the defendant’s guilt 
beyond a reasonable doubt and that burden never shifts. No statute 
could hold up if it attempts to shift the burden from the Government 
to the defendant at any stage of the proceeding. 

Mr. Scorr. What you are trying to get rid of in this paragraph, Mr. 
Walsh, as I see it, is any fooling around with the rules of evidence. In 
other words, would you want the presumption of innocence and the 
burden of proof to be left alone, left to the jury ? 

Mr. Watsu. I think this is really unnecessary. 

The defendant is found with some equipment in his possession and 
he doesn’t take the stand. Now, he is found in possession of it and he 
doesn’t take the stand. It is no longer just presumptive evidence, it 
is a conclusive presumption—a conclusive presumption. 

The CHarrMan. Let’s get your final wording. We are very anxious 
about this and I think the drafter made a mistake in here. I think 
your principle is sound about rebuttable presumptions. 

Mr. Fotey. We have already drafted some substitute language along 
those lines and I wanted to ask Mr. Walsh if this would meet the point 
he raises : 

Any person who has in his possession any device, contrivance, machine, or 
apparatus designed or commonly used for interception of telephone communi 
cations, under circumstances evincing an intent to unlawfully use or employ or 
allow the same to be used or employed for intercepting a telephone conversation, 
or, knowing the same are intended to be so used, shall be fined. 

Mr. WatsH. May I see that a minute. That sounds good. 

Mr. Forty. There is no presumption there, then. The key is the 
phrase— 

Under circumstances—possession * * * under circumstances, evincing an intent 
to unlawfully use the equipment. 

The burden would then be on the prosecution to show the cireum- 
stances. 

Mr. Scorr. I did want to ask a question if I could first take a moment 
“" to say I welcome Mr. Walsh here, and Attorney General Mr. Dash. 

I did want you to bring out what the bar association vote was in 
Philadelphia, on the proposed wiretapping statute. That is whether 
or not there should be a wiretapping statute, in Pennsylvania. The 
vote was of the Philadelphia Bar Association aaa you are the chair- 
man of that committee on criminal investigation and law enforcement. 

Mr. Watsu. If my memory serves me correctly it was something 
like 165 or 181, to 125 or 131. 

Mr. Scorr. I wanted to bring out it was a highly controversial 
matter so far as the Philadelphia Bar Associ: Pris was concerned. A 
majority but not an overwhelming majority decided substantially the 

same thing that you are here arguing for. 

Mr. Wats. But it is important to note in that connection that while 
there were 2,700 members of the Philadelphia bar—4.000 lawyers and 
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2,700 members of that bar, a special meeting was called to consider’ 
this subject, and notices went out to every member of the bar associa- 
tion, so that if it is argued that 325 or 350, only, voted; nevertheless, 
every member of the association was put on notice by this circular. 
In accordance with our bylaws, when we consider legislation, we must 
always incorporate the legislation in our notice, with the regulation 
on the reverse side. So every member of the Philadelphia bar knew 
that on February 11, we would take up the question of this statute, 
abolishing wiretapping in Pennsylvania. 
(The notice referred to follows :) 


SPecIAL MEETING OF THE PHILADELPHIA BAR ASSOCIATION, FRIDAY, FEBRUARY 
11, 3 P. M., Room 653, Ciry HALL 


Subject: Wiretapping. 

The committee on criminal justice and law enforcement again will offer for 
the consideration of the membership a proposed statute which would make wire- 
tapping a criminal offense in Pennsylvania, and prohibit the introduction of 
evidence obtained by wiretapping. 

If the proposed statute is approved, it will be introduced in this session of 
the general assembly of Pennsylvania with bipartisan sponsorship. 

In accordance with the vote of the membership of the association at the 
December 7 annual meeting, the committee on criminal justice and law enforce- 
ment reexamined the subject of wiretapping and the proposed statute and con- 
sidered the various arguments advanced and amendments proposed at the meet- 
ing. After lengthy discussion, the committee voted to reaffirm its support of 
the report and statute as originally submitted. 

In view of the importance of the subject, a large turnout for the special 
meeting February 11 is urged. The text of the proposed statute is printed on 
the reverse side of this notice and will be published in the Legal Intelligencer 
February 7. 

JoHN W. Dawson, Jr., Secretary. 

The CuatrMan. The proposed statute does not permit even a court 
order to authorize the wiretapping, in certain cases. 

Mr. WatsH. Page 8, line 23: 

Under this act, to the Deputy Attorney General or one designated Assistant 
Attorney General, but not to any other official or person— 


or one designated— 


there may be too many Assistant Attorneys General concerned with these ex 
parte orders, so that it is considered that if the Attorney General delegate his 
duties and responsibilities— 


he is delegating his duties and responsibilities under this act— 
to the Deputy Attorney General, or to one designated Assistant Attorney General. 


There may be too many Assistant Attorneys General, and he should 
designate it to one Assistant Attorney General. 

Mr. Rogers. Where it says “an” Assistant Attorney General, do you 
construe that to mean that the Attorney General or the Deputy may 
designate more than one Assistant Attorney General to perform ? 

Mr. Watsu. I do not know how many Assistant Attorneys General 
there are. I have been informed there are three. 

Mr. Fouey. There are 6 or 7. 

Mr. Watsu. We feel if he delegates his duties under this act he 
should designate one specific Assistant Attorney General. 

Mr. Rocrrs. When the end of line 13 says “or to” an Assistant 
oe General, do you construe that to mean he could designate all 
of them 
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Mr. Watsu. Yes, sir. I think that could be very well interpreted, 
sir, to mean that, or to any 1 of the 7 or 10. 

The CHarrman. It was never intended to have him designate more 
than 1 of the7 or 8, if there are 7 or 8. 

Mr. Watsu. In the State of Pennsylvania in a recent decision, the 
superior court held and the supreme court held that a peace officer 
of the city of Lancaster was not a person, under section 605 of the 
Federal Communications Act. In the case of Commonwealth v. Chait. 
He was not a person under section 605. So, to obviate any such inter- 
pretation by that court or any other court, I just thought I would 
contribute this thought. 

Section 5, on page 10. The term “person” includes an individual, 
a partnership, association, joint stock company, trust, or corporation, 
whether private or public, and regardless of public office or status, 
whether under the Federal or any State government or political 
subdivision thereof. 

The CHarrMan. You are suggesting changes ? 

Mr. Watsu. I am adding: 

* * * whether under the Federal or any State government or political subdi- 
vision thereof. 

The CHarrmMan. Why would you add to them ? 

Mr. Watsu. In this case a peace officer in the city of Lancaster was 
held not to be a person. 

The Cuarrman. Do you have such a case ? 

Mr. Watsu. Yes, we have such a case. 

The CuHarrmMan. A supreme court decision of Pennsylvania / 

Mr. Watsu. The superior court held that. 

The CHarrman. Was that due to any peculiar words in the Penn- 
sylvania State constitution ¢ 

Mr. Frne. How did 605 

The CuatrMan. Just a minute. 

Mr. Frnt. I wanted to ask about 605. 

The CuHarrman. It was an opinion of the superior court of Penn- 
sylvania, but was that due to any provision in the State constitution 
defining “persons” or anything like that ? 

Mr. Wats. No. I will submit the case to you. They were con- 
sidering the section 605, and the whole subject of wiretapping was 
under attack, but they held that a person—that this peace officer was 
not a person. 

Mr. Fixe. How do they consider 605, in the State matter ? 

Mr. Watsn. They had considered every aspect of the case. It was 
the first time the thing arose in Pennsylvania. 

Mr. Fixe. This bill of Mr. Celler’s, the chairman, is designed not 
to interfere with State statutes and State matters. 

Mr. Watsu. Well, you preempt the field, here. Mr. Celler’s bill 
preempts the field. 

Mr. Fine. No, it does not. 

Mr. Watsn. I think it does. The title seems to so indicate. 

The Cuatrman. It preempts the field unless there is State legis- 
lation that permits it. 

Mr. WatsH (reading) : 

* * * to prohibit wiretapping except by a court-authorized Federal officer en- 
gaged in the investigation of crimes against the security of the United States. 











346 WIRETAPPING 


Now, I think that that preempts the field. 

Mr. Ropino. What do you think would happen in the event there 
was a State statute prohibiting wiretapping ? 

Mr. Watsu. I think if you make it clear, here, that you are going 
to preempt the field, that that is what ought to be done without any 
question, or without any ambiguity or any vagueness. 

The Cuamman. We intend to do that, so that the States shall 
have— 

Mr. Fine. “Not” to preempt the field. 

The CuarrMan. “Not” to preempt. 

If there are State statutes permitting wiretapping under certain 
statutes, we would not interfere with that practice. That would be 
an authorized use. 

Mr. Wausu. I think it would be a good move for the Congress to 
preempt the field in this situation—I speak now only as an individual 
and not for the Philadelphia Bar Association. 

The Cuarrman. You have a practical proposition, here. I do not 
think we will ever get any kind of legislation through if you do not 
recognize State sovereignty in this regard. 

You would have such opposition as to be wholly unrealistic. We 
have to be realistic, too. We can never get a bill through, under those 
circumstances, and a half a loaf may be better than no loaf at all. 

Mr. Scorr. The State of New York has one situation and one atti- 
tude as exemplified by one witness, here, Mr, Keating, where they are 
very much interested in wiretapping legislation. 

The State of Pennsylvania, at the moment, does not have provisions 
for which some people contend. Some States do not have it and other 
States do, and if this ever gets on the floor without specifically some- 
where in the bill leaving to the States the right to enact their own legis- 
lation, it hasn’t a chance of passage, and that, I think, is the pretty 
general opinion of this subcommittee. 

Mr. Watsu. This section 605 got into this case, which was a gam- 
bling case which had its origin in Lancaster County, and the attorney 
for the defendant contended that the court was countenancing the 
commission of a Federal offense in his courtroom by permitting police 
officers who admittedly tapped the wire of a defendant to divulge the 
contents of the communication, and that therefore the court should 
not permit anything like that in the courtroom. 

The police officers had tapped the wires. 

Mr. Fixe. The local police officers ? 

Mr. Watsu. Yes. The question arose as to what extent the district 
attorney was participes criminis and if the judge directed the witness 
to answer, to what extent he was participes criminis, because they had 
undoubtedly committed a Federal offense by violating section 605 of 
the Federal Communications Act. They had tapped the wire and 
were about to divulge the contents of the tap that brought in discus- 
sion of section 605, 

Mr. Ropino. That is interesting because divulgement has not been 
so interpreted in other States. 

Mr. Fine. I think the judge in that case could have just as well have 
said that 605 did not apply. Why could he not just say it that way 
instead of interpreting 605, since 605 had nothing to do with it? 

Mr. Watsn. The attorney for the defendant contended it was against 
the policy of our law to permit 
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Mr. Frxe. The Chairman said, in the absence of any statute in 
Pennsylvania. 

Mr. Watsu. There was no statute, but here a Federal crime was 
being committed right under the nose of the judge, right in a court- 
room. 

Mr. Fine. 605, it seems to me, only applies to a Federal crime in 
interstate commerce. 

Mr. Rocers. 605 makes it a crime to divulge what you hear, and 
they were divulging it in court. 

Mr. Watsu. And therefore, undeniably committing a Federal 
offense, violating this statute. Attorney for defendant si aid you should 
not permit any thing like that. 

Mr. Fixe. I would like to know whether or not 605 applies in that 
type of situation where there is divulgence in a State court of a State 
matter. 

Mr. Watsu. Only to the extent I mentioned, that the attorney for 
the defendant said you should not allow this evidence. 

Mr. Fine. He raised it but the court could have said 605 has no 
application to an intrastate matter. 

Mr. Watsu. Well, they did, they wound up by saying, the superior 
court when the thing was pursued, that these police officers were not 
persons under that act. 

Mr. Fring. That was merely to answer your objection to the language 
in this particular bill. 

The CuHatrman. These legal dialectics are very interesting but we 
want to get on with this situation. 

Mr. Walsh, you have been on this witness stand for a half hour 
instead of 15 minutes. 

Mr. Watsu. Mr. Scott will know who Mr. Michael von Moschzisker 
was. When Mr. Dilworth was elected district attorney of Phila- 
delphia, his first assistant whom he selected and who remained as his 
assistant for 3 years, and until very recently was—— 

The Cuartrman. I want to make this point, Mr. Walsh, this session 
this morning was held at the very constructive suggestion of our col- 
league, Representative Scott, of Pennsylvania, who wanted to hear 
you and Mr. Dash, this morning. 

Mr. Warsu. That is fine. 

I just want to read this and then I want to wind up. He was the 
fellow who was running the office, really, for 3 years, just until very 
recently, and he said—and this is a letter that was written, and I 
received a copy of it—to the representative who has introduced the 
bill in the Harrisburg House of Representatives. He says: 

I understand a question has arisen with regard to whether the law can be 
enforced without tapping telephone wires, especially in matters involving the 

cKets. 

— 3 years as first assistant district attorney, I was well aware that wires 
were being tapped by the police. 

I was in general touch with all the work in the District Attorney’s Office and 
was in close personal touch with every investigation and prosecution involving 
the men whom we considered more important in the underworld. 

Wires were tapped by the police in some of these cases. In every one of these 
cases I found that the wiretapping was of no help in either detection or prosecu- 
tion. We always wound up relying on evidence obtained in other ways. In 
minor cases it was my impression that information from tapped wires helped 
the police determine when and where to make raids. I rapidly came to the 
conelusion that even in these minor cases equally good information could be 
obtained by other means. 


64652—55——_23 
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The letter is signed by Michael von Moschzisker. 

The Cuarrman. Thank you, very much. 

We will now hear from Mr. Dash, district attorney of Pennsylvania. 
Mr. Dash. 


STATEMENT OF ACTING DISTRICT ATTORNEY, SAMUEL DASH, OF 
PHILADELPHIA, PA. 


Mr. Dasu. I want to thank the committee for giving us this oppor- 
tunity to come before the committee and give the Philadelphia exper- 
lence. 

Mr. Scorr. We are very glad to have you here, Mr. Dash. 

Mr. Das. I am sure the committee has received tons of evidence 
on wiretapping and the technique of wiretapping, its effectiveness, and 
other evidence which has attacked wiretapping as dirty business and an 
invasion of privacy. I am not going to intrude on that and repeat 
many of the obvious statements that have been made, but I would like 
to bring before the committee the Philadelphia experience. 

Some of it might appear inconsistent with a letter which was just 
heard by the committee. 

I appear before this committee to urge my support for legislation 
which would permit wiretapping by top law -enforcement officers under 
court supervision in the case of major crimes. I take this position not 
only because I am convinced that wiretapping is tremendously etfec- 
tive, but also because I am convinced that it is fair and will not tend 
to produce the conviction of innocent persons. Rather it will tend to 
produce the conviction of guilty persons. Wiretapping is an earwit- 
ness to crime as good as if not better than an eyewitness. 

The district attor ney’s office of Philadelphia has insisted on fairness 
in all of the procedures used by the Philadelphia police and by the 
district attorney’s office in prosecuting persons accused of crime. The 
figures speak for themselves. Out of 30,000 convictions obtained in 
the 3 years 1952, 1953, and 1954, not one single convicted person went 
into a Federal court claiming that his trial was unconstitutional. Of 
these 30,000 convictions, there have only been 7 reversals in the Penn- 
sylvania appellate courts, and these reversals have been on the basis of 
legal error and not unfairness of trial. 

We would be powerless in Philadelphia today to combat organized 
crime and rackets if we could not wiretap. It is safe to say that there 
has not been one single major investigation conducted by the district 
attorney’s office which did not utilize wiretapping. That is not to 
say that wiretapping is used indiscriminately. It is reserved only 
for those cases involving crimes constituting a threat to human life 
and organized crimes and rackets carried on on a large scale. And 
wiretapping even in these cases has been used by the Philadelphia 
district attorney only where there was no other feasible means of ob- 
taining the evidence. 

We do not have a statute in Pennsylvania authorizing wiretapping 
under court supervision. Until recently, the status of wiretapping in 
Pennsylvania has been in doubt. But recent decisions by the Superior 
and Supreme Courts of Pennsylvania have now made it clear that evi- 
dence obtained by wiretapping is admissible in a criminal proceeding. 
The district attorney’s office employs on its county detective staff wire- 
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tap experts. The office owns wiretap equipment. No wiretapping is 
ever done out of the district attorney’s office without the review, super- 
vision and approval of the district attorney himself. 

Within the present district attorney’s experience in wiretapping, 
which is since 1952, there has been not one single complaint made of 
the wiretapping practices of the district attorney or of the Philadel- 
phia police. There has been not one single indication that wiretap- 
ping has been abused by the district attorney or the police department, 
and there has been no public disapproval of this practice. It is true 
that the Philadelphia Bar Association has officially resolved to sup- 
port legislation to outlaw all wiretapping. This resolution was passed 
at a meeting attended by 300 members of the bar association. There 
are over 2,500 members of the bar association. Of the 300 attending 
the meeting, only 161 voted in favor of outlawing wiretapping, and 125 
voted against outlawing wiretapping, a mere majority of 36 voting in 
favor of outlaw. 

Philadelphia today does not have a serious crime problem. Or- 
ganized lottery has been hit hard and is constantly being hit. The 
drug traffic has been virtually driven out of the city. Organized pros- 
titution is just about nonexistent in Philadelphia. And business frauds 
and rackets are consistently being exposed and prosecuted. In all of 
these areas, wiretapping has played a major role. Without wiretap- 
ping, Philadelphia’s crime problem would be indeed a serious one. 

Let me give a few examples. In 1954, one of the leading interstate 
abortion rings was destroyed at its Philadelphia branch almost mainly 
through wiretapping. The doctor involved was receiving women 
patients from New York, Georgia, and Florida. Many of these women 
were found dead in alleys and streets after the illegal abortions. Wire- 
tapping on the doctor involved supplied the necessary evidence which 
resulted in the doctor’s arrest and conviction. 

Wiretapping has aided in the serious blows given to the organized 
lottery racket. Such leading racketeers operating numbers banks net- 
ting over $1 million a year as Barrish “Fox” Poley, Benjamin Kur- 
land, Angelo Bruno and Leo “Clee” Coleman, were all arrested as a 
result, in major part, of wiretapping. In one case, a leading racketeer 
who had boasted that he could not be convicted, changed his plea to 
guilty when he learned of the wiretap evidence which revealed his en- 
tire operation. One of the important features of wiretapping in the 
numbers racket has been that it has permitted a mushrooming effect 
of arrests. Through wiretapping, all of the members of the gang are 
apprehended, and their entire operation is learned. 

Two important prostitution rings were broken up through the use 
of wiretapping. A downtown Philadelphia prostitution ring headed 
by bar owners and hotel owners and using taxicab drivers and a num- 
ber of high-priced girls was recently destroyed. In June of 1954, this 
ring came to the attention of the district attorney’s office. There were 
a total of 25 arrests and there were 25 convictions. 

Our office now has ready for trial a vicious teen-age prostitution ring. 
The major arrests were brought about mainly through wiretapping. 
Confessions have been obtained through the playing back of this wire- 
tap information. 

In a notorious situation involving the stealing of civil-service police 
exams by an employee of the Civil Service Commission, a confession 
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has been obtained from that employee after a playback of wiretapping 
on her phone was heard by her. 

A conviction of a city inspector who extorted sums of money up to 
$500 was obtained mainly through wiretapping. 

The Philadelphia police report the successful use of wiretapping in 
major robbery cases and also in homicide cases. Wiretaps on suspects 
in robbery cases have led to the recovery of stolen property and to the 
identity of the robbers themselves. The same has been true in murder 
cases. 

Wiretapping has been especially valuable in revealing tie-ups be- 
tween public officials and racketeers as well as the bought policeman. 
It was through wiretapping that the district attorney’s office learned of 
an important tie-up between one of the leading Philadelphia racketeers 
and a Philadelphia magistrate. It is through wiretapping of large 
numbers banks that the Philadelphia police and the Philadelphia dis- 
trict attorney’s office learn of the inside connections that the racketeers 
have in the police department. This information could be obtained 
in no other way. It is vital that the law enforcement agencies have 
this information. Without it, honest law enforcement efforts are con- 
sistently defeated. 

One of the most important uses of wiretapping in Philadelphia to- 
day is in combating the drug traffic. As a result of 2 important raids 
in the last 3 months, the Philadelphia police and the district attorney's 
office of Philadelphia have virtually driven the drug traffic out of 
Philadelphia. 

Initially, the raids were made possible by the work of undercover 
police officers who made contacts in the underworld with drug peddlers. 
As a result of these contacts, 2 separate raids were made netting 200 
drug peddlers. Within a month after each raid, all of the arrested 
drug peddlers were indicted, tried and convicted. 

There has been no single drug peddler who has escaped conviction. 
The sentences have been severe. There has been a steady stream of 
drug addicts leaving Philadelphia. Through wiretapping, we have 
learned that large distributors in Chicago and New York have refused 
to come to Philadelphia because, in their own words, “It is too hot in 
Philadelphia for drugsellers.” In the latter stages of the program 
against the drug peddlers, we were reaching the large distributors. 
These persons were too clever to sell to police officers. But through 
information learned from the drugsellers who had already been ar- 
rested, the district attorney’s office and the Philadelphia police were 
able, through wiretapping, to secure enough evidence on some of the 
large distributors to make arrests and to try and convict these dis- 
tributors. Today these distributors are behind bars serving long 
prison terms. 

In one case, a distributor who thought himself so clever that he could 
never be detected was tapped and his entire operations were learned. 
The day before his arrest, our wiretappers even learned that he had an 
inside tip-off man who warned him of the arrest. This distributor 
was too confident. He didn’t believe that he could be arrested. He 
was found sleeping peacefully in bed when the raiders came. 

Wiretapping, therefore, is essential in the fight against big crime. 
Without it, law-enforcement agencies are helpless in this age of mod- 
ern electronic methods which are utilized by the racketeers and the 
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big-time criminals. Unless law enforcement agencies can match the 
criminals weapon for weapon, law enforcement agencies cannot be 
effective. 

Wiretapping, in effect, is little different than search and seizure. 
We believe that the district attorney and the police commissioner 
should be severely restricted in their power to wiretap. But we believe 
that their power should not be taken away from them. To suggest 
that the courts will not supervise the district attorney, and the district 
attorney will abuse his power, is to suggest a bigger problem than 
wiretapping. Many more important questions are left to the super- 
vision of the district attorney and the courts. If they cannot be trusted 
in one area, they cannot be trusted in all areas. In reviewing the 
question of wiretapping, we must assume that the courts and the 
district attorney will obey the law. 

The telephone is an essential medium for the conduct of organized 
crime. Organized and vicious rackets and criminal syndicates use 
the phone every day. This is particularly true in operations conducted 
in large cities and in intercity and interstate criminal activities. They 
could not organize or operate their syndicates without the telephone. 
The conspiracies and activities of crime syndicates reach into the very 
chambers of judges, legislators, and government executives. To relax 
in any way the fight against such activities is to endanger the existence 
of democratic government. Without wiretapping, connections be- 
tween crime and government would remain unknown and unprovable. 
One need not elaborate to demonstrate the similar effectiveness of wire- 
tapping in combating kidnaping, extortion and treason. It is indeed 
ridiculous to prevent the district attorney or the head of the police 
department or, in the case of the Federal Government, the Attorney 
General or the FBI, under proper supervision, to listen in on those 
who are in the act of destroying honest government, endangering 
human life, or jeopardizing the safety of the Nation. 

There are just three things I wanted to touch on which came from 
Mr. Walsh. 

He speaks distastefully throughout all of his testimony of ex parte 
hearings and criminal prosecution. Every search-and-seizure warrant 
which is obtained is obtained as a result of an ex parte hearing. I 
don’t think any of Mr. Walsh’s clients, or Mr. Walsh, has ever received 
notice in advance that the police officers were going to search his 
client’s house. It is in chambers of the judge and it necessarily has 
to be. 

Mr. Rogers. What do you say about the instance of where, when 
a search warrant is executed, the parties being searched are usually 
present, or know about it, where in the case of a wiretap, he does not. 

Mr. Dasn. In many cases he is present and in many cases he knows, 
but I have made a study of our own searches and seizures and with 
the law dealing in search and seizure, certainly in Pennsylvania. 

The Federal rule and the Pennsylvania rule are often different, 
but under Pennsylvania rule, many searches and seizures are done 
secretly. There is no requirement that a search warrant be served on 
the party who is being searched. In fact, many searches are made 
while he is not there. Very often good police officers are making 
searches without disturbing the property, but photographing it and 
leaving it untouched so they won’t know they are there. 
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There is no requirement that a notice be left or that an inventory 
be left. 

The only requirement we have in certain cases is that a return be 
made to the judge so that he knows what was taken and I think in 
any good wiretap statute we might have such a return provision so 
that the judge who issues the warrant knows what was heard and he 

‘an review that and perhaps order a destruction of information which 
is unrelated to any criminal activity. 

The District Attorney’s Office of Philadelphia suggested such a pro- 
vision in a bill which is in committee in the house of representatives. 
It has not been reported out of the committee yet in Pennsylvania, 
and such a provision, we hope, will be made as an amendment to the 
Pennsylvania bill. 

Mr. Scorr. Do you have a copy of that bill, Mr. Dash, for the 
record ¢ 

Mr. Dasn. I have this, and I am going to submit it [indicating |. 
This is a reprint of a Law Review article, written by myself and Mr. 
Dilworth, in which we go into the different phases of wiretapping, 
the analogy to search and seizure and our views on it, and we append 
to the article : a copy of the bill. 

The CuarrMan. Do you want to put that in the record ? 

You have that permission. 

(The document referred to follows :) 


[Reprinted from Dickinson Law Review, vol. LIX, No. 3, March 1955, with permission of 
Dickinson School of Law—Copyrighted. ] 


A WIRETAP PROPOSAL 


By Richardson Dilworth’ and Samuel Dash’? 


The wiretap issue must soon come to a head. Bills in Congress, resolutions by 
bar association committees, and general debate are serving to sift and resift 
arguments pro and con. The result will be legislation, Federal and State, re- 
stricting wiretapping. No responsible person advocates that wiretapping be 
permitted without restrictions. Except for the New York constitutional and 
statutory provisions of 1938, there are no satisfactory restrictions on wiretap- 
ping today. Section 605 of the Federal Communications Act, as interpreted by 
the Department of Justice, permits wholesale wiretapping. It prohibits wire- 
tapping only in conjunction with divulgence. That is fine for the police, since 
law-enforcement officers do not consider the virtue of wiretapping to be pro- 
curement of evidence for court, but rather its usefulness in crime detection. 
Therefore, Federal police wiretap daily without restriction or limitation outside 
that afforded by the Department of Justice itself. 

We should, therefore, expect the forthcoming legislation to place restrictions 
on wiretapping. The basic question is whether these restrictions should take 
the form of a total outlaw or a partial outlaw permitting a limited area of wire- 
tapping by law-enforcement officers for certain crimes under rigid supervision. 
The latter course appears to be more sensible, since it is an attempt to meet 
realistically the problem and resolve it. Total outlaw is simply a default and 
surrender to a fear of wiretap abuse. 

Any legislation permitting a restricted form of wiretapping must start with 
a prohibition against wiretapping by persons other than law-enforcement officers. 
It is in this area of wiretapping, the wire tapping by the private detective, the 
blackmailer, ete., that the practice is vicious and indefensible. There is no doubt 
that this kind of wiretapping must be prohibited and its practice punished as 
a crime. 

The use of wiretapping by police and district attorneys should certianly not 
be unrestricted. Power of this kind requires supervision, and such supervision 


1 District attorney of Philadelphia. 
2 First assistant district attorney of Philadelphia. 
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has traditionally been placed in the courts. But, there can be no justification 
for a total prohibition against wiretapping by law-enforcement officers. Wire- 
tapping is an effective weapon against criminal activity. Of course, effective- 
ness is not the sole consideration. If wiretapping in and of itself were unfair, 
coercive or likely to produce untrustworthy evidence, then it would be a kind 
of weapon incompatible with American principles. Such effective weapons as 
the rack, screw, and the coercing of a confession are rightly outlawed for this 
reason. But wiretapping is not an unfair or coercive procedure. It does not 
tend to produce the conviction of innocent people. Rather, it tends to insure 
the conviction of guilty peopie. It is an “earwitness” of crime—almost, if not 
as good as, an eyewitness. 

The opponents of any form of wiretapping concede that it is an effective 
method of crime detection. They concede that insofar as the determination 
of the guilt or innocence of the defendant is concerned, it is accurate and is not 
an unfair procedure. But, they would still outlaw wiretapping because (a) it 
permits the interception of innocent conversation; (0) it is dirty business; and 
(c) it is an invasion of privacy. 

The fallacy of this position is that it treats these three “invasions” as abso- 
lutes, when throughout the entire constitutional history of this country the effort 
has been to balance the right of the individual against the need for public se- 
curity. As indicated above, in the case of certain coercive and unfair, though 
effective, police methods, protection of the individual has required complete 
prohibition of those police methods. But, in the case of every other type of 
criminal law enforcement procedure, a balance has been drawn between the right 
of the individual and public security. Every objection raised against any form 
of wiretapping can just as easily be made against many other police tactics 
which are accepted today and considered proper and essential to effective law 
enforcement and crime prevention. There are, for instance, the police informer, 
the eavesdropper, the installation of recording devices on walls adjoining a man’s 
hotel or office, authorized search and seizure, the police spy, fingerprinting and 
photographing, blood testing, etc. All of these are basic invasions of privacy. 
All of these are essentially “dirty business,” and in many of these, the conversa- 
tions or activities of innocent persons are incidentally overheard or observed. 

Actually wiretapping is not incompatible at all with our traditional way of 
doing things in this country. We have been doing something like it Since colonial 
days. We are, of course, speaking of lawful search and seizure.’ The outcry 
against wiretapping is indeed surprising when one considers the general accept- 
ance of search and seizure. From the very beginning of our constitutional history 
the most sacred concept we have had is the sanctity of the home. Yet there has 
never been any doubt that under certain conditions a law-enforcement officer 
with a warrant, and in some situations without a warrant, may invade the home, 
search the most private nooks and crannies and carry away the items belonging 
to the householder. Such a search and seizure may be conducted in secret with- 
out the householder being present. No greater invasion of privacy can be im- 
agined. Certainly going through a person’s home, searching his drawers, going 
through his effects, and seizing his property is “dirty business.”” Also, reasonable 
searches of homes have often revealed innocent but embarrassing information 
concerning persons other than the householder. No one has suggested abolishing 
the right of search for this reason. 

It must, of course, be conceded that the basic nature of wiretapping presents 
a risk of invasion of privacy of a greater degree than search and seizure. It 
would seem, however, that the answer is not to abolish wiretapping, but to im- 
pose more —— nt restrictions on wiretapping than are now imposed on search 
and seizure. Can this be effectively done? We believe it can. Those who say 
it cannot make the following arguments. In the first place, they say that any 
restrictions placed on wiretapping, such as requiring that a warrant be issued by 
a judge, will not be enforced and that judges will rubberstamp police requests. 
This is a shocking argument, for it applies equally well to the warrant provisions 
for search and seizure, for arrests, and for every other type of law-enforcement 
activity requiring judicial supervision. The argument in effect says that judges 


The Supreme Court of the United States has held that wiretapping does not a 
a search and seizure within the fourth amendment (Olmstead vy. United States, 277 U. S 
458, 48 Sup. Ct. 564, 72 L. Ed. 944 (1928).). This 5 to 4 decision was based on a ‘literal 
reading of the fourth amendment which refers only to tangible things and not telephonic 
communications. For the purpose of analysis and in the formulation of regulations for 
wiretapping, however, the spirit, history, and regulation of search and seizure are directly 
applicable and analogous. 
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will not do their duty. If that is true, we have something much more serious 
to worry about than wiretapping. In dealing with problems of this sort, we must 
assume that judges and law-enforcement officers will obey the law. If they will 
not, then any legislation outlawing wiretapping will not be effective, since it will 
be these same judges and the same law enforcement officers who will interpret 
and apply the law. The remedy for individual abuse is criminal prosecution, 
impeachment, and action at the polls, and not strangulation of judicial and prose- 
eution functions. 

Second, the proponents of wiretap outlaw say that warrant procedures in wire- 
tapping cannot afford the safeguard that they do in search and seizure, since 
there will be notice to the persons involved and no record in the court issuing 
the warrant. This argument assumes that notice is essential in search and 
seizure. Searches of homes may be conducted in secret, and the house owner 
may never know he was the subject of search. There are no statutory provisions 
in Pennsylvania requiring an officer executing a warrant to search only when 
the householder or anybody else is present in the house, to leave a receipt or 
copy of the warrant in the house or in any way to give notice to the party involved 
that the house has been searched.® There are, however, provisions in Pennsyl- 
vania for the making of a return and of an inventory of the things seized to the 
court issuing the warrant.’ Similar procedure of return and disclosure can cer- 
tainly be included in a statute regulating wiretapping. Such a provision is in- 
cluded in a proposed statute appended to this article. Further, this proposed stat- 
ute provides that the application for the warrant or warrants should be a matter 
of record in the court issuing the warrant. But, for obvious reasons, it is also 
provided that the application be impounded and not become a part of the public 
record of the court during the period of time the warrant is in force. An added 
protective provision authorizes the court to order the destruction of all material 
containing the recordings or transcripts of recording of intercepted communica- 
tions where they reveal no evidence of crime, and, even where they reveal some 
evidence of crime, the destruction of those portions of these materials not relat- 
ing to criminal conduct. 

A third argument against wiretapping of any kind is that wiretapping cannot 
be compared to lawful search and seizure since wiretapping is essentially a search 
for evidence, and no lawful warrant may issue to search for evidence in tradi- 
tional search and seizure cases. This has been the Federal law." It was first 
expressed in Boyd v. United States® This decision was based on the privilege 
against self-incrimination. The court held that a search for evidence compels the 
person subject to the search to give evidence against himself. This interpretation 
of the fifth amendment to the Federal Constitution by the Supreme Court of the 
United States is consistent with that Court’s ruling concerning the admissibility 
of illegally seized evidence. For in that situation, too, the Court has stated as 
one of its reasons for prohibiting illegally seized evidence from being admitted in 
court that the admission of such evidence would be compelling the party involved 
to give evidence against himself.’ 

Pennsylvania ® and the majority of American States ™ have rejected this Fed- 
eral interpretation of the privilege against self-incrimination. Pennsylvania and 
these States apply the common-law rule that illegally seized evidence is admissible 
and restrict the privilege against self-incrimination to testimonial compulsion. 


4Notice requirements are purely statutory (Cornelius, Search and Seizure, sec. 216, 
p. 517 (2d ed. 1930). Some States require the searching officer to leave a receipt or a 
copy of the warrant in the house. But failure to comply with such provisions has been 
held to not invalidate the search (Tbid.). The Federal courts have similarly ruled with 
regard to the Espionage Act of 1918 which contains a notice requirement (Nordelli v. 
United States. 24 F. 2d 665 (C. A. 9th, 1928): Giacolone v. United States, 13 F. 2d 108 
(Cc. A. 9th, 1926): Rose v. United States, 274 Fed. 245 (C. A. 6th, 1921): United States 
Vv. Gaitan, 4 F. 2d 848 (S. D. Calif., 1925) ; United States v. Kaplan, 286 Fed. 963 (S. D. 
Ga.. 1923)). 

5 The Liquor Act of 1923. March 27, Public Law 34, did have a provision, sec. 9, requir- 
ing an officer making a seizure to leave a copy of an inventory of the goods seized with 
the person from whom they were seized. This section was held to be ministerial, and a 
violation of it did not vitiate the search (Commonwealth v. Schwanda, 19 North 37, 71 
Pitts 529 (1923)). This section was later repealed. 

6 Act of 1860, March 31, Public Law 382, sec. 60,18 P. S. 1445. 

7 This rule would prohibit a search by warrant for a diary containing a complete con- 
fession by the writer of a murder he committed. 

8116 U. S. 616, 6 Sun. Ct. 524, 29 L. Fd. 746 (1885). 

® Gouled v. United States, 255 U. S. 298, 41 Sun. Ct. 261. 65 L. Ed. 647 (1920). 

10 Commonwealth v. Dabhierio, 290 Pa. 174, 138 Atl. 679 (1927) ; Commontvealth v. 
Montancro. 173 Pa. Sun. 137, 96 A. 24 171 (1953). 

11 See tables in Wolf v. Colorado, 338 U. S. 25, 69 Sup. Ct. 1359, L. Ed. 1782 (1948). 
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This interpretation is also vigorously expressed by Professor Wigmore.” There- 
fore, since Pennsylvania does not consider a search for evidence a violation of 
the privilege against self-incrimination, there appears to be no good reason why 
Pennsylvania should follow the Federal rule prohibiting searches for evidence. 

It is interesting to note that in Boyd v. United States, supra, it was unneces- 
sary for the Supreme Court to express the rule it did. In that case, the question 
before the Court was the legality of the compelling of a person to produce certain 
papers in court. This was in no way a search and seizure and clearly involved 
a violation of the privilege against self-incrimination. This was recognized by 
Mr. Justice Miller and Chief Justice Waite who filed a concurring opinion point- 
ing out that the violation of the privilege against self-incrimination was com- 
pelling the production of books and paper in court, and not an unreasonable 
search and seizure. Mr. Justice Miller stated at page 641: 

“While the framers of the Constitution had their attention drawn, no doubt, 
to the abuse of this power of searching private houses and seizing private papers, 
us practiced in England, it is obvious that they only intended to restrain the 
abuse while they did not abolish the power. Hence, it is only unreasonable 
searches and seizures that are forbidden, and the means of securing this protection 
was by abolishing searches under warrants, which were called general warrants 
because they authorized searches in anyplace for anything. This was forbidden, 
while searches founded on affidavits, and made under warrants which described 
the thing to be searched for, the person or place to be searched, are still per- 
mitted. I cannot conceive how a statute aptly framed to require the production 
of evidence in a suit by mere service of notice on the party, who has the evidence 
in his possession, can be held to authorize an unreaonable search or seizure, 
when no seizure is authorized or permitted by the statute.” [Emphasis partly 
added. } 

Annenberg v. Roberts and American Car and Foundry Co. v. Alezandria 
Water Co.“ have at times been cited for the rule prohibiting searches for evidence. 
These cases stand for no such rule. They dealt with a situation similar to that 
in the Boyd case, involving the compelling of a person to produce his books and 
papers. The Supreme Court of Pennsylvania held that an order so broad, without 
particularly describing books and papers germane to the inquiry, was invalid. 

Thus, a real and applicable analogy can be made between wiretapping and 
search and seizure. Since this is true, wiretapping need not be a strange and 
odious activity. It can be controlled and made to serve the best interests of the 
community. Though the effectiveness of wiretapping has been assumed in this 
articles, it should not go unemphasized. 

The telephone is an essential medium for the conduct of organized crime. 
Organized and vicious rackets and criminal syndicates use the phone every day. 
This is particularly true in operations conducted in large cities and in intercity 
and interstate criminal activities. They could not organize or operate their syn- 
dicates without the telephone. The conspiracies and activities of crime syndi- 
cates reach into the very chambers of judges, legislators, and government execu- 
tives. To relax in any way the fight against such activities is to endanger the 
existence of democratic government. Wiretaps on leading Philadelphia rack- 
eteers have revealed conversations implicating police, magistrates, and legis- 
lators. Without wiretapping these connections between crime and government 
would remain unknown and unprovable. One need not elaborate to demonstrate 
the similar effectiveness of wiretapping in combating kidnapping, extortion, and 
treason. It is indeed ridiculous to prevent the district attorney or the head of a 
police department, under proper supervision, to listen in on those who are in 
the act of destroying honest government, endangering human life or jeopardiz- 
ing the safety of the Nation. 

We believe that effective safeguards are set up in the proposed statute we 
append to this article. Recognizing the special dangers involved in wiretapping, 
we propose that only the district attorney or the head of the police department 
should be permitted to apply for a warrant to wiretap. Also, only a judge of the 
court of oyer and terminer or quarter sessions should be authorized to issue such 
a warrant. The warrant should issue only on probable cause being shown that 
a real and immediate danger exists as to human life, the public welfare, or the 
national security, and that there is no other effective means of obtaining this 
evidence. The warrant should be good only for a limited period of time, say 30 
cays, at the end of which time the law enforcement officer should be required to 


* Wigmore. Evidence, sec. 2183 (3d edition). 
13 333 Pa. 2038, < 2d 612 (1938). 
14221 Pa. 529, 70 Atl. 867 (1908). 
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make a return to the court revealing what he has learned. The warrant should 
not be renewed unless the information revealed in the return justifies the re- 
newal. The judge should also be able to order the destruction of wiretap evi- 
dence where the return does not produce evidence of crime. Even where the 
return does produce evidence of crime, the judge should be able to order destruc- 
tion of those portions of the wiretap evidence unrelated to criminal contact. 
Finally, the application for a wiretap warrant should be made a part of the 
record of the court. 

New York has similar provisions authorizing wiretapping adopted by its legis- 
lature in 1938, after a constitutional amendment. The provisions in our appended 
statute are even more stringent than those now in existence in New York. For 
instance, in New York any police officer above the rank of sergeant may apply 
for a warrant. Also in New York the warrant is good for a period of 6 months. 
In New York there is no requirement for a return to be made to the judge issuing 
the warrant. There is no provision for the destruction of wiretap evidence and 
no provision making the application of the warrant a part of the record of the 
court. Although theve has been some dispute over the merits of the New York law, 
it is significant that the law has not been legislatively or judicially attacked since 
its enactment in 1938. Further, the chief assistant district attorney of New York 
reports that the wiretap authorization statute has not only been effective in New 
York, but that the enforcement of laws concerning major crimes would have 
been almost impossible without it. He vigorously denies that law-enforcement 
officials abused the wiretap privilege. He points out that about 70 applications for 
wiretap warrants are made a year and not all of these are granted. A significant 
byproduct of the New York law has been the prosecution of persons who engaged 
in unauthorized wiretapping. The district attorney appreciates that his own 
privilege is secure only so long as the public is satisfied that wiretapping is being 
properly restricted and supervised. Apparently, New York is the only place one 
finds prosecution of unauthorized wiretapping. Under the Federal outlaw of 
wiretapping, there has only been one prosecution since its enactment in 1934. The 
reason for this is that the Justice Department and the Federal Bureau of Investi- 
gation make constant use of wiretapping, and so in good conscience, they cannot 
prosecute others for breaking the law they themselves are violating every day in 
the year. 

A PROPOSED STATUTE 
AN ACT To prohibit unauthorized interception, divulgence or use of telephone and tele- 
graph communications without warrant: to define conditions under which an interception 
warrant may issue, and to set up certain safeguard procedures with respect to intercep- 


tion by warrant: Providing criminal penalties and civil damages, including attorneys’ 
fees, for the violation thereof 


“SecTION 1. Except as provided in section 2 of this Act, no person shall inter- 
cept a communication by telephone or telegraph without permission of one of 
the parties to such communication. No person shall install or employ any device 
for overhearing or recording communications passing through a telephone or 
telegraph line with intent to intercept a communication in violation of this act. 
No person shall divulge or use the contents or purport of a communication inter- 
cepted in violation of this act. Whoever willfully violates or aids, abets, or pro- 
cures a violation of this act is guilty of a misdemeanor and shall be punishable 
by imprisonment of not more than one year or by fine of not more than $5,000 
or both, and shall be liable to any person whose communication is unlawfully 
intercepted or divulged for treble the amount of any damage resulting from such 
unlawful interception, divulgence, or use, but in no event less than $100 and a 
reasonable attorney’s fee. The term ‘person’ includes natural persons, business 
associations, partnerships, corporations, or other legal entities, and persons acting 
or purporting to act for or in behalf of any government or subdivision thereof, 
whether Federal, state, or local. The term ‘divulge’ includes divulgence to a 
fellow employee or official in government or private enterprise, but does not 
include the testimony in judicial or other lawful proceedings of witnesses ap- 
pearing under subpena. 

“Sec. 2. Any judge of the court of Quarter Sessions or Oyer and Terminer 
may issue a warrant authorizing the interception of communications by tele 
phone or telegraph upon application subscribed and sworn to by the attorney 
general, the district attorney or the head of the police department, setting forth 
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facts establishing probable cause that the interception will reveal evidence of 
the commission of a crime constituting a real and immediate threat to human 
life, to the public welfare, or to our national security, describing as nearly as 
may be the person or persons whose communications are to be intercepted, and 
identifying the particular line or means of communication. The application 
shall also contain the allegation that there are no other feasible means of obtain- 
ing the evidence, and the judge shall inquire into the basis of this allegation and 
issue the warrant only where he is satisfied that the allegation is meritorious. 

“Sec. 2. (a) Such warrant shall be valid for a period not exceeding thirty 
days. At the end of this period the person to whom the warrant has been issued 
shall return the warrant to the judge who issued it and make full disclosure of 
all of the information obtained under the warrant. The judge may in his dis- 
cretion renew the warrant for an additional sixty days, if so requested by the 
officer originally applying for the warrant, where the information obtained 
under the warrant constitutes substantial evidence of the commission of a crime 
of the kind for which a warrant may originally issue, and further interception 
is necessary to complete the investigation. 

“Sec. 2. (b) When the information obtained under the warrant does not 
reveal evidence of crime, the judge may order the destruction of all transcripts, 
tapes, or other material containing the recording of intercepted communications. 
Where the information obtained under the warrant does reveal evidence of 
crime, the judge may order the destruction of those portions of the transcripts, 
tapes, or other material containing the records of intercepted communications 
which are not related to the criminal conduct or activity. 

“Sec. 2. (c) The application for an interception warrant shall be a matter 
of record in the court to which it is made. Such application, however, shall be 
impounded and not made part of the public record of the court during the period 
for which the warrant has been issued, and during any additional period author- 
ized by the court where a request for a renewal of the warrant has been inade 
and granted.” 

The CuatrmMan. On this proposed bill, does it in essence outlaw wire- 
tapping except im cases where you permit it in that bill? 

Mr. Dasn. Yes, sir. 

The CHatrmMan. What are those permitted cases? 

Mr. Dasu. The cases we outline in the bill—there are two types of 
things. There is the subject and the person who may get it. The per- 
son is restricted to the district attorney himself or the commissioner 
of police. The subject is—where there is probable cause, where the 
district attorney or the police commissioner shows probable cause to 
a judge, that over a telephone, or a telephone conversation, a crime is 
being committed or in the process of being committed, which relates 
to anything that affects the life of an individual, the public welfare, or 
the security of the nation. 

The Cuatmrman. That covers everything, doesn’t it ? 

Mr. Dasu. That question has come up, Mr. Chairman. 

Our own interpretation of public welfare—and perhaps we are giv- 
ing it a more narrow interpretation than the courts would—and we 
have suggested there be an amendment and I think the Crime Commis- 
sion of Philadelphia has suggested instead of the words “public wel- 
fare.” enumerating certain crimes, such as organized gambling, crimes 
of violence including kidnaping or robbery, ‘and so forth. 

We intended to include crimes affecting the public welfare—not 
crimes which affect principally an individual on one occasion. 

The CuarrmMan. In either wording that you have indicated, prosti- 
tution would be included / 

Mr. Dasn. The private entrepreneur would not. The organized 
prostitutes would. 

We have some prostitutes who are acting on their own, who make 
their own contacts. I would say that prostitute would not be of the 
danger to the community. One girl going around is not a serious dan- 
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ger, Whereas an organized ring, which is organized so as to have run- 
ners, panderers, to have bought policemen and to have bought 
magistrates—it is that organization that we are after. 

The CuarrmMan. Does this proposed statute permit the tapping only 
where there has been a court order? 

Mr. Dasu. Yes, sir. We restrict the judge to a judge of a court of 
record and we specifically named our own lower trial court judges. 

The Carman. Can the chief of police designate somebody ? 

Mr. Dasu. We have no provision for designation. 

The CHairman. The application is limited to either the district 
attorney or the chief of police? 

Mr. Dasn. Yes, sir. 

The CHatrman. We have a provision for a hearing—an ex parte 
hearing—in which there must also be an allegation in the application 
for the warrant, that there is no other feasible means of obtaining this 
evidence, and that the court should inquire into that, because if the 
police can get the information without wiretapping we do not want 
any statute to permit them to do it. 

If they cannot get it in any other way and they can show probable 

‘ause that there is no other ‘feasible way, we require that the judge 
actually find that that allegation is meritorious before he shall use 
the warrant. We think that should be. We think that law enforce- 
ment officers will honor the responsibility of not using wiretapping 
indiscriminantly, but we do recognize it, although we think wire- 

tapping is analogous to search and seizure. There is no doubt that it 
raises dangers and risks to privacy greater than search and seizure, 
and therefore the restrictions should be greater. Make the restric- 
tions greater, we say. Do not abolish it. Because throughout the 
history of our own constitutional life in this country, there have been 
many police weapons, there have been many tools used against crime. 
Those w reapons and those tools which have been effective but unfair 
or coercive, such as the rack and the screw, going back to early times, 
I think those should be outlawed. But effective weapons which are 
basically fair do not lead to untrustworthy evidence but are dangerous 
because they can be abused, we suggest they not be abolished but that 
they be restricted and restricted in accordance to the danger to privacy. 

We would not want wiret ipping unless effective. 

Ww e think wiretapping also is fair because wiretapping does in no 
way affect the communication which it offers. Wiretapping is in effect 
an ear witness to the crime, and sometimes an ear witness to the crime 
is better than an eye witness, because we have seen many false iden- 
tifications. The wiretap communications once we can identify the 
voice—and often we identify it by the telephone number, by the name 
of the person and by his voice—the three together—that usually is a 
fairly good indication that the person who is talking is the person 
who is the defendant. 

Now, of course, it can be used in many ways. I have followed the 
New York experience. It has been the Philadelphia oy pac eg In 
no single case in Philadelphia so far—and we have used wiretapping 
extensively—have we introduced wiretap evidence in court. Wire- 
tapping has been very useful to detect the crime and to gain informa- 
tion concerning the partic ipants in a crime. It has been very useful 
in playing bac k to participants in a crime to get them to confess to the 
crime, or to get them to indicate others in the crime. 
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The Cuamman. The New York district attorney and the district 
attorney of Kings County in New York City, indicated the number 
of wiretaps they had per year in the last few years. 

Do you care to give us for the record the number of wiretaps that 
you have in your area in the last few years. 

" Mr. Dasu. We haven’t kept those statistics. What I would like to 
do is give you an indication of the cases that we have used wiretap 
on, and how it has been effective. 

We do not have a statute in Pennsylvania which authorizes wire- 
tapping. 

The CuarrmMan. How many wiretaps would you say there were con- 
ducted by the police department and/or the district attorney’s office, 
or any other law enforcement agency in Philadelphia County in the 
last year ? 

Mr. Dasn. I think for the district attorney’s office, we have had 
constantly about 4 or 5 taps on 4 or 5 large numbers banks. That has 
been more or less a constant tap through the year. 

We have had 2 taps on 2 large prostitution rings. We have had 
about 3 or 4 taps on nacotics peddlers and distributors, and I imagine, 
add another 5 to 10 taps on general crimes. 

I did not add that up as we went along. 

The Cuatrman. That is the district attorney’s office ? 

Mr. Dasu. Yes. 

The CuHatrrman. What do the police do? 

Mr. Dasn. They had no statistics to give me. I would think the 
basic use of wiretapping in the Philadelphia police today is actually 
made in two areas. The organized lottery. That is extensive in Phila- 
delphia. They have several squads out covering different parts of 
Philadelphia. 

The CuatrmMan. Do you mean the numbers racket ? 

Mr. Dasn. The numbers racket. 

There is a squad working out of the commissioner’s office and there 
are various inspectors, squads working throughout the city and they 
are constantly using wiretapping on the banks. 

I would say numbers on a single bank might be fewer than actual 
numbers of wiretapping that are repeated. I would say they are lis- 
tening all the year round on various numbers banks. Also, they are 
using wiretapping in cases involving robberies and murders. A sus- 
pect in a robbery case. 

The CHatrman. You do not know how many of them there are? 

Mr. Dasn. No. 

The CuarrMan. Could you give a rough estimate ? 

Mr. Dasu. I would say for the district attorney’s office, a rough esti- 
mate of maybe 20 to 25 wiretaps a year. 

The CHatrmMan. You don’t care to give a rough estimate as far as 
the police are concerned. 

Mr. Dasu. I do not know. I know there is a constant wiretapping 
effort on the numbers racket. 

Mr. Roprtno. You mean this goes on all the time? 

Mr. Dasu. This goes on all the time. 

Mr. Scorr. I would like to comment there on the comparison be- 
tween New York and Philadelphia. The New York figures were 
something like 400 and some authorized wiretaps a year. 
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The New York district attorney gave us the number of his author- 
ized wiretaps because they had some control over what was going on. 

Now, Philadelphia, it 1s said that wiretapping is subject to abuse, 
but the absence of a law governing wiretapping is also pore te to abuse. 
You are unable to tell us how many authorized wiretaps there are 
because there is no authorizing authority. There is no controlling 
factor. 

You have the same thing that you had in prohibition, to my mind. 
The attempt to fabricate or to meet the circumstances as they arise by 
practices some of which may be desirable and some of which may be 
questionable. In New York every single wiretap requires an author- 
ization. In Philadelphia there is a continuously growing wiretapping 
setup, and while you say it is limited in the district attor ney’s office, 
it may actually run into thousands of individual wiretaps covering 
some high number of rackets or raids. 

Mr. Dasu. There are a good many. 

The CHarrMan. It points out the need for some regulatory act ? 

Mr. Dasu. Yes. We do not like the situation in Pennsylvania, 
today, where there is no statutory provision which sets the boundaries 
and controls on wiretapping. It is just that situation which let the 
police not keep statistics. They do not keep warrants. They do it on 
their own. 

We have asked for a statute which would restrict wiretapping more 
than it is restricted today. 

The CHarrman. Mr. Dash I think we get your point and I think 
under the circumstances, from your point “of Vv iew, it is a good view- 
point, not unlike the situation in New York, where there are some 
differences. 

Mr. Ropino. You understand, though, from the tenor of testimony 
that has been presented before us, that exe ept in matters involving 
national security and—insofar as I am concerned, that is as far as I go. 
If we prohibit wiretapping, entirely, what help would that be to you 
in Pennsylvania ? 

Mr. Dasn. Your statute, of course, dealing with the security of the 
Nation would not be of help to Pennsy Ivania, other than the fact that 
we are also part of the Nation and we also would like to see such 
supervision. 

Mr. Roprno. This constant wiretapping that goes on in many other 

‘ases, that would be prohibited entirely. 

Mr. Dasn. I understand from the earlier discussion that the Fed- 
eral statute was not going to prohibit State wiretaapping provisions. 

Now, I would like to suggest a couple of crises where we have used 
wiretapping. I think this would be more illustrative than actual 
figures. And where we have used it and how we have used our judg- 
ment in wiretapping, and what the effect has been. 

Mr. Fine. Have there ever been any indictments against somebody 
accused of wiretapping ? 

Mr. Dasn. No, and I want to emphasize here that although there 
has been a lot of discussion in Philadelphia about hypothetical wiretap 
abuse, so far as I know, so long as we have been in the district attor- 
ney’s office, there has been no single complaint in Philadelphia or in 
Pennsylv ania, of wiretapping. No indication of any abuse, nobody 
coming forward saying that there was blackmail, or anything of that 
sort. 











WIRETAPPING 361 


Mr. Fine. None of the defendants ever raised the question either? 

Mr. Dasu. In most cases we haven't used it in court. 

In 1954, one of the largest interstate abortion rings which had a 
branch in Philadelphia was broken up by wiretapping. The women 
were being flown in from Florida, Georgia, and New York, and very 
often we found these women dead in alleys and in streets. A certain 
doctor was suspected. His phone was tapped and through that tap 
the entire operation was learned and as a result of it he was arrested 
and convicted, 

The CHatrMan. I do not think we need belabor this any further. 

I think our distinguished colleague wants to propound a question 
to you. 

Mr. Scorr. Mr. Dash, I simply wanted to clear up the question of 
the bar association vote. 

Would you just state what the issue was and what the vote was, so 
the record shows it ? 

Mr. Dasu. Yes; I would like to. 

The special meeting that was called was on a bill which was drafted 
by the criminal justice committee of the Philadelphia Bar Associa- 
tion, and it was being put up to the general membership of the bar 
association to be adopted in the form of a resolution to support this 
bill for the purpose of having it made into legislation in Harrisburg. 

This meeting was called—I think on F ebruary 11, as Mr. W alsh 
indicates, 

There are about 2,700 members of the bar association. It was called 
as a special meeting and I think as we all know from common sense, 
the people who come to special meetings involving wiretapping are 
generally people who are interested in the wiretap question. And 
many busy lawyers who have had no contact in wiretapping, did not 
show up. We ourselves sent out a special letter, a circular from the 
district attorney’s office, and we accompanied it with our statute and 
we implored all lawyers to come to the meeting. Only 300 lawyers 

came to the meeting. Of the 300, 161 voted in “favor of the outlaw, 
125 voted against it, so there was a mere majority of 36, and over 200 
lawyers haven't been heard from in Philadelphia. 

Therefore, I suggest, although officially by the rules of the bar asso- 
ciation, the bar association can go on record as favoring an outlaw as 
the opinion of the lawyers of Philadelphia, I do not think that is 
right. 

The committee was in favor of it. So far as I know there has been 
no general meeting of the Pennsylvania lawyers, members of the 
Pennsylvania Bar Association asking their opinion. They have not 
been asked. 

Mr. Scorr. Does not the proposed bill require authorization for 
wiretapping by a court, or does it permit the district attorney of a 
county to authorize the wiretap ? 

Mr. Dasu. No, sir. He must go before a court as he would if he 
was getting a search and seizure warrant. He must show probable 
cause—and I have illustrated the crimes that he must show probable 

cause of being committed—over the telephone. 

The CHatrman. But the plebiscite before the Philadelphia Bar 
Association was on a different bill? 

Mr. Dasu. Yes. I thought you were asking about our bill. The 
one which received a majority ‘vote and the one now being discussed 
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on the floor of the House of Representatives, is a bar association bill 
which outlaws all wiretapping. 

Mr. Scorr. I was going over toward your bill. 

Mr. Dasu. Our bill requires an ex parte hearing before a judge 
of the lower courts, or a warrant. It is similar to the New York bill, 
only it has more restrictions. In fact, it restricts law-enforcement 
officers much more than the New York district attorney and police are 
restricted in New York. We have a provision for the destruction of 
wiretap evidence. We have a provision for inventory which must 
be given to the court and he must review what was taken. We have, 
of course, a restriction on the type of rank law enforcement officer who 
‘an apply. In New York, any police officer above the rank of sergeant 
can do it. 

Mr. Wansu. I have one thing I want to clear up, Mr. Scott: When 
the bar association met, I think you, Mr. Scott, as a member of the 
Philadelphia bar, will agree that if 300 lawyers turned out on a rainy 
day, they were pretty interested in the subject matter of wiretapping. 

Now, the first thing they did was to vote down the district attor- 
ney’s bill. They did not get to ours until after they voted his down. 
Now, they voted his bill down about 181 to 115—something like that. 

Now, after his bill was voted down, then the question came up as to 
whether they wanted this bill, the bar association bill. And then the 
second thing that happened was that they voted in favor of this bill. 

Now, he said that only a couple of hundred came, a few hundred 
came there. 

But the district attorney was careful to try to pack the meeting by 
sending out a beautiful letter—not only one letter, but he-——— 

The Cuarrman. Mr. Walsh, I do not think it is proper to bring 
before this tribunal the differences that are so sharply outlined by 
your good self. 

We understand that on both these bills there is a healthy public 
opinion developed among the lawyers and nonlawyers. We are in- 
terested in getting some Federal enactment. I do not think we ought 
to be bogged down with the details of the quarrel between the bar 
association and the district attorney’s office in Philadelphia. 

Mr. Dasu. Here is the letter he sent out and he enclosed a copy of 
the bill. Heraninthe mayor to speak in favor of it. 

Mr. Scorr. We could receive the letter. 

(The letter and attached bill follow :) 

DIstTRICT ATTORNEY'S OFFICE, 
Philadelphia 7, Pa., February 4, 1955. 
DrAR BAR ASSOCIATION MEMBER: A special meeting of the Philadelphia Bar 


Association has been called for Friday, February 11, 1955, in room 653, city hall 
at 3 p. m. to consider the proposal of the criminal justice committee to outlaw all 
wiretapping. I protested the calling of a special meeting, because a special meet- 
ing on such a matter usually brings out only those who are pushing the matter 
to be considered. Those who are not interested in the special matter to be taken 
up, as a rule, do not come. 

The February 11 meeting on wiretapping is a vital one, and of great im- 
portance to every member of the bar, even though he does not come in contact 
with the problem in his everyday practice. I believe the committee’s outlaw 
proposal constitutes a death blow to effective and proper law enforcement in the 
area of organized rackets and crimes involving danger to human life and our 
national security. I am proposing an amendment to the committee’s proposal 
which will permit essential wiretapping under court order with procedure fully 
safeguarding against abuse. A copy of this amendment is enclosed. 














WIRETAPPING 363 


You will reeall that this subject was discussed at the last annual meeting of 
the bar association, which was attended by over 600 members. The reaction of 
the majority of those present appeared to be favorable to an amendment such as 
I am proposing. The bar association at that time was not willing to accept the 
committee’s drastic proposal. 

I am urging you to attend the February 11 meeting, so that what is done there 
will be truly the work of the bar association, and not of just a select group. 

Sincerely, 
RICHARDSON DILWORTH. 


A PROPOSED AMENDMENT TO THE DRAFT OF THE STATUTE RECOMMENDED BY THE 
COMMITTEE ON CRIMINAL JUSTICE AND LAW ENFORCEMENT OF THE PHILADELPHIA 
BaR ASSOCIATION * 


An Act to [Define and] Prohibit Unauthorized Interception, Divulgence or 
Use of Telephone and Telegraph Communications Without Warrant; to Define 
Conditions Under Which an Interception Warrant May Issue, and to Set Up 
Certain Safeguard Procedures with Respect to Interception by Warrant: Pro- 
viding Criminal Penalties and Civil Damages, Including Attorneys’ Fees, for the 
Violation Thereof, [and Limiting the Admissibility of Evidence]. 

Section 1. Except as provided in Section 2 of this Act, no person shall inter- 
cept a communication by telephone or telegraph without permission of one of 
the parties to such communication. No person shall install or employ any device 
for overhearing or recording communications passing through a telephone or 
telegraph line with intent to intercept a communication in violation of this act. 
No person shall divulge or use the contents or purport of a communication inter- 
cepted in violation of this act. Whoever willfully violates or aids, abets or 
procures a violation of this act is guilty of a misdemeanor and shall be punish- 
able by imprisonment of not more than one year or by fine of not more than 
$5,000 or both, and shall be liable to any person whose communication is unlaw- 
fully intercepted or divulged for treble the amount of any damage resulting from 
such unlawful interception, divulgence or use, but in no event less than $100.00 
and a reasonable attorney's fee. The term “person” includes natural persons, 
business associations, partnerships, corporations or other legal entities, and 
persons acting or purporting to act for or in behalf of any government or sub- 
division thereof, whether federal, state or local. The term “divulge” includes 
divulgence to a fellow employee or official in government or private enterprise, 
[or in a judicial, administrative, legislative or other proceedings; and except as 
proof in a suit or prosecution for a violation of this act no evidence obtained as 
a result of an unlawful interception shall be admissible in any such proceeding,] 
but does not include the testimony in judicial or other lawful proceedings of 
witnesses appearing under subpoena. 

Sec. 2. Any judge of the court of Quarter Sessions or Oyer and Terminer may 
issue a warrant authorizing the interception of communications by telephone or 
telegraph upon application subscribed and siorn to by the attorney general, the 
district attorney, or the head of the police department, setting forth facts estab- 
lishing probable cause that the interception will reveal evidence of the commis- 
sion of a crime constituting a real and immediate threat to human life, to the 
public welfare, or to our national security, and describing as nearly as may be 
the person or persons whose communication is to be intercepted and identifying 
the particular line or means of communication. The application shall also con- 
tain the allegation that there are no other feasible means of obtaining the evi- 
dence, and the judge shall inquire into the basis of this allegation and issue the 
warrant only where he is satisfied that the allegation is meritorious. 

(a) Such warrant shall be valid for a period not exceeding thirty days. At the 
end of this period the person to whom the warrant has been issued shall return 
the warrant to the judge who issued it and make full disclosure of all of the 
information obtained under the warrant. The judge may in his discretion renew 
the warrant for an additional sixty days, if so requested by the officer originally 
applying for the warrant, where the information obtained under the warrant 
constitutes substantial evidence of the commission of a crime of the kind for 
which a warrant may originally issue, and further interception is necessary to 
complete the investigation. 

(b) When the information obtained under the warrant does not reveal evi- 
dence of crime, the judge may order the destruction of all transcripts, tapes, or 


New portions are italicized and deleted portions are enclosed in black brackets. 
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other material containing the recording of intercepted communications. Where 
the information obtained under the warrant does reveal evidence of crime, the 
judge may order the destruction of those portions of the transcripts, tapes, or 
other material containing the records of intercepted communications which are 
not related to the criminal conduct or activity. 

(c) The application for an interception warrant shall be a matter of record 
in the court to which it is made. Such application, however, shall be impounded 
and not made part of the public record of the court during the period for which 
the warrant has been issued, and during any additional period authorized by 
the court where a request for a renewal of the warrant has been made and 
granted. 

Mr. Watsu. Now, this is the important point: This went not to the 
members of the Philadelphia Bar Association but to those who were 
members and those who were not members. He sent it out to every- 
body. 

Mr. Dasu. We used the bar association list. 

We find that although this committee is interested in Federal crime, 
we could not operate actually in Pennsylvania against organized crime 
without it. 

Mr. Scorr. Reference was made to Mr. von Moschzisker, former 
assistant district attorney. 

As I understand it, you and Mr. Dilworth, your predecessor, both 
favored this wiretapping bill and the letter of Von Moschzisker was 
written when he was no longer in the district attorney’s office. 

Mr. Dasu. That is correct. There was no expression until after he 
left. Some of the statements in it will be inconsistent with the state- 
ments here. 

The Cuatrman. Thank you, very much, Mr. Dash. 

As usual, Philadelphia provides a great’ deal of information and 
wisdom. It has done that since 1776. 

Mr. Scorr. Eighteen-thirty. 

Mr. Dasu. We want to thank the committee for hearing us, too. 

The CuarrmMan. I also ask that letters received from the first and 
second appellate divisions of the New York Supreme Court be in- 
cluded at this point. 

(The documents referred to follow :) 


SUPREME COURT—APPELLATE DIVISION 


FIRST DEPARTMENT 
New York, May 11, 1955. 
Davip W. PEcK, 
Presiding Justice. 


Dear Mr. CELLER: In reply to your letter of May 5, I am enclosing a memo- 
randum relating to the practice here as I am advised concerning it. 
With best wishes. 
Sincerely yours, 
Davip W. PECK. 


MEMORANDUM 


In this State, the constitution, article I, section 12, protects the people against 
unreasonable interception of telephone and telegraph communications. The 
constitution has been implemented by section 813a of the Code of Criminal 
Procedure, which reads in part as follows: 

“An ex parte order for the interception of telegraphic or telephonic communi- 
cations may be issued by any justice of the supreme court or judge of a county 
court or of the court of general sessions of the county of New York upon cath 
or affirmation of a district attorney, or of the attorney general or of an officer 
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above the rank of sergeant of any police department of the State or of any po- 
litical subdivision thereof, that there is reasonable ground to believe that evi- 
dence of crime may be thus obtained and identifying the particular telephone 
lines or means of communication and particularly describing the person or per- 
sons whose communications are to be intercepted and the purpose thereof. In 
connection with the issuance of such an order the justice or judge may examine 
on oath the applicant and any other witness he may produce for the purpose 
of satisfying himself of the existence of reasonable grounds for the granting of 
such application.” 

The practice in this jurisdiction is for the legal bureau of the police department 
to make application at special term, part II, of the supreme court, New York 
County. Such applications cover the entire city. The sworn application of the 
police officer for an order to tap wires is supported by the recommendation of 
his superior officer; the applicant, accompanied by a representative of the legal 
bureau of the police department, is interrogated by the justice to whom the 
application is made before the order is issued. Subsequently a report is made 
as to the result ‘of the wiretap. In the year 1954 about 430 such orders were 
issued. It is understood that in about 55 percent of the instances where orders 
were issued, incriminating evidence was obtained. 

Our information is that, where the application is made by the district attor- 
ney’s office, such application is made directly to a judge of the court of general 
sessions in New York County or to a judge of the county court in Bronx County. 
It is understood that there are not many such applications. It is presumed 
that the procedure followed is the same as that followed when application is 
made to the supreme court. 

For forms, see Bender’s Forms for Consolidated Laws, volume 9, forms 
5257-5258. 


SUPREME CourRT, APPELLATE DIVISION 


SECOND JUDICIAL DEPARTMENT 


Brooklyn, N. Y., May 9, 19595. 
Hon. EMANUEL CELLER, 
House Office Building, Washington, D. C. 


My DEAR CONGRESSMAN: Replying to your letter of May 5 with reference to the 
problem of wiretapping, may I state that this court has no direct contact with 
it and our knowledge is confined to the statute itself and such matters as may 
properly come before the court on appeal. These latter are quite infrequent 
and I am not, therefore, in a position at this time to furnish the information 
you request. 

With kind regards, I am, 

Sincerely yours, 
GERALD NOLAN. 


The Cuarrman. I place in the record a report from the Department 
of the Navy on the legislation before us and also a report from the 
Federal Communications Commission on the same matter. 

(These documents follow :) 

DEPARTMENT OF THE Navy, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Washington 25, D. C., June 2, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D.C. 


My Dear Mr. CHAIRMAN: Your request for comment on the bills H. R. 762, 
H. R. 867, H. R. 4513, H. R. 4728, and H. R. 5096 has been assigned to this 
Department by the Secretary of Defense for the preparation of a report thereon 
expressing the views of the Department of Defense. 

H. R. 762 and H. R. 867 are identical bills “To authorize the admisison into 
evidence in certain criminal proceedings of information intercepted in national 
security investigations, and for other purposes.” These bills would authorize 
the admission into evidence of information obtained by the interception of any 
communications by wire or radio upon the written approval of the Attorney 
General of the United States in cases involving the national security, provided 
that, prior to such interception, an agent of the investigatorial agencies of the 
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Department of Justice or the Department of Defense shall have been issued an 
ex parte order by a judge of any United States court of appeals or a United States 
district court authorizing the agent to intercept such communications. 

The Department of Defense favors enactment of the type of legislation con- 
tained in H. R, 762 and H. R. 867 to provide reasonable safeguards governing 
the admission of evidence obtained through the interception of communications 
in investigations involving the national security. The Department of Defense, 
however, supports the position taken by the Attorney General in his testimony 
on similar legislation proposed to the 83d Congress, to the effect that ample 
safeguards would be afforded by vesting in the Attorney General the authority 
to approve interceptions in investigations involving the national security, and 
that a further requirement of approval of a Federal judge for such interceptions 
would not provide the speed of operations necessary to such investigations, nor 
woud it afford the security essential in such matters. 

It is noted that both H. R. 762 and H. R. 867 contain minor errors in the desig- 
nation of the investigative agencies of the Armed Forces. Reference to these 
agencies should be as follows : 

Assistant Chief of Staff, G-—2, Intelligence, of the Army General Staff, 
Department of the Army ; 

Director of Naval Intelligence, Department of the Navy; 

Director of Office of Special Investigations, Inspector General, Department 
of the Air Force. 

It is also recommended that, in line 16, page 2, and line 14, page 3, of H. R. 762, 
and in line 15, page 2, and line 13, page 3, of H. R. 867, there be inserted after the 
word “Congress” the words “or in any military court or commission.” These 
amendments are considered necessary because it is doubtful whether the present 
wording, “in any criminal proceedings in any court established by Act of Con- 
gress,” would include a trial by court-martial or a trial before a military commis- 
sion. 

The foregoing comments and recommendations are equally applicable to H. R. 
5096 which, with the exception of section 4 thereof, is identical to H. R. 762 and 
H. R. 867. Section 4 of H. R. 5096 provides that no person shall intercept or at- 
tempt to intercept any communication by wire or radio, not being authorized in 
advance by the sender or recipient thereof, except (1) authorized agents of the 
United States seeking evidence in accordance with the provisions of the bill, (2) 
authorized agents of the Federal Bureau of Investigation seeking to detect or 
prevent any felony as defined in chapter 1 of title 18 of the United States Code, or 
(3) authorized agents of any State, Territory, or possession of the United States 
acting by authority of a law of such State, Territory, or possession. This section 
is too restrictive as it applies to the investigative agencies of the military depart- 
ments. Although these agencies, in their investigation of espionage and subver- 
sion, would be excluded from the prohibition of section 4 under the first exception 
therein, there would be no exclusion for their other important responsibilities in 
investigating crimes under the Uniform Code of Military Justice. These responsi- 
bilities extend to the detection and prevention of such serious crimes as mutiny, 
sedition, arson, destruction of military property, murder, rape, burglary, frauds 
against the Government, and others. The safeguarding of the general public 
through the prevention of criminal acts and the detection of criminals appears to 
be the basis for the second and third exceptions in section 4. Certainly the Armed 
Forces, upon whom the general public must depend to defend this country, should 
be entitled to equal safeguards. Furthermore, and without prejudice to the intent 
of section 4, which is to authorize wiretapping in certain specified instances, this 
Department considers it imperative that no implied prohibition against currently 
authorized intelligence operations be contained in the legislation. The intent of 
the phrase, added below, beginning “or acting in the interest of the national 
security .. .” is to insure that those highly classified operations be not impaired. 
It is therefore recommended that subparagraph 2 of section 4 be amended to 
read: 

“(2) authorized agents of the United States seeking to detect or prevent 
any felony as defined in chapter 1 of title 18 of the United States Code or to 
detect or prevent violations of the punitive articles of the Uniform Code 
of Military Justice, or acting in the interest of the national security in 
accordance with procedures established by the President of the United 
States,”. 

H. R. 4513 is a bill “To prohibit wiretapping except by a court-authorized 
Federal officer engaged in the investigation of crimes against the security of 
the United States.” This measure would make unlawful the interception of 
telephone communications without the prior approval of the Attorney General 
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and authorization by a Federal judge, and would authorize the admission into 
evidence of information obtained through such authorized interceptions in cases 
involving the national security. Further, H. R. 4513 establishes procedures for 
the granting of approval and authorization of interceptions by the Attorney 
General and Federal judges, requires the collection of records of such intercep- 
tions in a central place, and requires a public report on all of these matters to 
the Congress every 12 months. 

The operating difficulties which would be encountered under the requirements 
of H. R. 4513 with respect to obtaining prior authorization from a Federal judge 
for telephone interceptions have been noted in the foregoing comments on sim- 
ilar provisions in H. R. 762 and H. R. 867. An additional objection to H. R. 4513 
is that it would preclude telephone interceptions, unless prior authorization is 
obtained, whether or not the purpose of the interception is to develop informa- 
tion which would be admissable as evidence. 

The following specific provisions of the new chapter 119 which would be added 
to title 18, U. S. Code, by H. R. 4513 are also considered objectionable : 

a. Subsection 1 (b) (1) provides that the Federal judge who issues an ex 
parte order authorizing a telephone interception shall specify the period of ef- 
fectiveness of the order. It is considered that it would be difficult to determine 
the period of time a telephone interception should be maintained, and that 
the necessity of making repeated applications for renewal of the order in a 
continuing interception would add to the general operating problems involved 
in such cases. 

b. Subsection 1 (e) requires that all records of telephone interceptions shall 
be preserved and kept in some central place for a period of at least 5 years. Al- 
though no particular objection is interposed to this provision, it is considered 
that compliance with this requirement would be administratively burdensome. 
This subsection also provides that evidence obtained by interception shall not be 
admissible in any State or Federal proceeding if the party against whom the evi- 
dence is offered shall not be able to inspect the original complete record of the 
interception from which the offered evidence was transcribed because that record 
is incomplete or in any way altered from its original form. Records of intercep- 
tions may be incomplete due to temporary failure of equipment or other reasons 
and yet constitute valid and valuable evidence. Under this provision evidence 
based on such records would be inadmissible. It is considered that established 
rules of evidence now assure adequate rights of inspection to a party and that 
this provision would be unduly restrictive. 

ce. Subsection 1 (f) requires the periodic submission of reports to the Congress 
detailing the results obtained from authorized telephone interceptions. It is 
considered that this procedure would also endanger security through disclosure 
of continuing investigative efforts. Further, such reports would seriously preju- 
dice individuals who may be mentioned in the intercept records but who have 
been determined innocent of activities contrary to national security. 

d. Subsection 1 (g) contains penal provisions pertaining to the possession of 
equipment which could be utilized in effecting interceptions. These provisions 
are so broad as to cover persons lawfully in possession of such equipment. 

For the foregoing reasons, the Department of the Navy, on behalf of the De- 
partment of Defense, opposes enactment of H. R. 4513 in its present form. 

H. R. 4728, a bill “Making unauthorized wiretapping a criminal offense,” pro- 
vides penalties for willful or malicious interception of telephone communications 
when done without legal authority. This measure does not recognize any need 
for interception in certain instances in the interest of national security nor does 
it explain the meaning of the phrase, “without legal authority.” It is considered 
that this bill in its present form would result in confusion and that it would make 
no improvement insofar as the national security is concerned. Accordingly, the 
Department of the Navy, on behalf of the Department of Defense, is opposed to 
enactment of H. R. 4728. 

This report has been coordinated within the Department of Defense in accord- 

The Department of the Navy has been advised by the Bureau of the Budget 
ance with procedures prescribed by the Secretary of Defense. 

The Department of the Navy has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report on subject bills to the 
Congress. 

For the Secretary of the Navy. 

Sincerely yours, 
Ira H. NUNN, 
Rear Admiral, USN, 
Judge Advocate General of the Navy. 
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CoMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION CONCERNING H. R. 762, 


H. R. 4276, H. R. 4513 anv H. R. 5096, Bruits RELATING TO THE INTERCEPTION 
OF COMMUNICATIONS 


H. R. 762 and H. R. 867 are identical bills, and H. R. 5096 is substantially the 
same. Each would permit the introduction in evidence in any Federal court 
in certain criminal cases involving the national security of evidence obtained by 
specified officers of the Government through or as a result of intercepting radio or 
wire communications. Such interceptions would have to be authorized in writ- 
ing by the Attorney General, and, in addition an ex parte order would have to be 
obtained prior to the interception from a United States circuit court or district 
judge. H. R. 5096 would also prohibit any person not authorized in advance by 
the sender to intercept or attempt to intercept any communication by wire or 
radio except for certain government agents who are specifically exempted from 
this prohibition by the bill. 

H. R. 4513 would add a new section to the United States Criminal Code which 
would make it a crime willfully to intercept or attempt to intercept a telephone 
conversation without prior authorization from either the sender or the intended 
receiver of the communication. However, an exception to that prohibition is 
made in the case of certain Government officials who would be permitted to wire- 
tap in specified cases after having obtained the approval of the Attorney General 
and an ex parte court order. Evidence obtained in accordance with the pro- 
visions of the section would be admissible in Federal courts in prosecutions for 
the crimes specified in the section. No other wiretapping evidence would be 
admissible in any State or Federal court or in any proceeding before any State or 
Federal agency. The proposed section would make the possession of wiretapping 
equipment by unauthorized persons presumptive evidence of an intent and at- 
tempt to wire tap unlawfully, and, if not rebutted, would be punishable as a 
crime. It is also provided that the section does not authorize the use of telephone 
recording devices which are in violation of the rules and regulations of the Fed- 
eral Communications Commission. Finally, the bill would amend section 605 
of the Communications Act so as to make that section inapplicable to iuter- 
ceptions made in compliance with the proposed new section of the criminal code. 

Il. R. 4276 would amend section 605 so as to permit Federal, State or local 
government officials to intercept communications in the course of their official 
duties without being authorized by the sender. However, it would also prohibit 
any person, including Government officials, from intercepting and divulging com- 
munications without being authorized by the sender. 

Initially, it should be pointed out that although section 605, which prohibits 
the unauthorized interception and divulgence of communications, has been in- 
corporated into the Communications Act because of its general relation to com- 
munications problems, it is primarily a criminal statute of the type normally 
found in title 18 of the United States Code. This fact has been recognized by 
both the Commission and the Department of Justice, and the Department of Jus- 
tice exercises responsibility for investigating and prosecuting possible violation 
of section 605. The question of enforcing section 605 is, therefore, one concerning 
which the Commission does not have expert knowledge. 

The problems inherent in the unauthorized interception of private communica- 
tions have long been the subject of consideration by the courts and Congress. 
Although the Supreme Court, in Olmstead v. United States, 277 U. S. 438, held that 
the use of evidence of private telephone conversations, intercepted by means of 
unauthorized wiretapping, did not constitute a violation of the fourth and fifth 
amendments to the Federal Constitution, vigorous dissents to this holding were 
registered by Justice Holmes, Brandeis, Butler, and Stone. Moreover, the policy 
underlying these dissents was subsequently enacted into law by the adoption of 
section 605 of the Communications Act, which for the first time extended the 
prohibitions of the Radio Act of 1927 against interception and divulgence of radio 
communications to prohibit unauthorized interception of wire Communications, 
and that policy has been continued in effect until the present. Section 605 
provides: 

“No person receiving or assisting in receiving, or transmitting, or assisting in 
transmitting, any interstate or foreign communication by wire or radio shall 
divulge or publish the existence, contents, substance, purport, effect, or meaning 
thereof, except through authorized channels of transmission or reception, to any 
person other than the addressee, his agent, or attorney, or to a person employed 
or authorized to forward such communication to its destination, or to proper 
accounting of distributing officers of the various communication centers over 
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which the communication may be passed, or to the master of a ship under whom 
he is serving, or in response to a Subpena issued by a court of competent juris- 
diction, or on demand of other lawful authority; (and no person not being au- 
thorized by the sender) shall intercept any communication and divulge or pub- 
lish the existence, contents, substance, purport, effect, or meaning of such inter- 
cepted communication to any person; and no person not being entitled thereto 
shall receive or assist in receiving any interstate or foreign communication by 
wire or radio and use the same or any information therein contained for his own 
benefit or for the benefit of another not entitled thereto; and no person having 
received such intercepted communication or having become acquainted with the 
contents, substance, purport, effect, or meaning of the same or any part thereof, 
knowing that such information was so obtained, shall divulge or publish the 
existence, contents, substance, purport, effect, or meaning of the same or any 
part thereof, or use the same or any information therein contained for his own 
benefit or for the benefit of another not entitled thereto: Provided, That this sec- 
tion shall not apply to the receiving, divulging, publishing, or utilizing the con- 
tents of any radio communication broadcast, or transmitted by amateurs or others 
for the use of the general public, or relating to ships in distress.” 

In Nardone y. United States, 302 U. S. 379, the Supreme Court held that Gov- 
ernment employees, including law-enforcement officials, were included among 
the persons who were forbidden by section 605 to engage in the practice of wire- 
tapping. On numerous occasions since enactment of section 605 and announce- 
ment of the decision in the Nardone case in 1937, legislation has been proposed 
under which limited wiretapping and interception of radio communication by 
law-enforcement officers would have been authorized. None of these proposals 
were enacted. 

One interpretation of the second clause of section 605 which has been offered 
is that, under it, mere interception of wire communications is not prohibited 
so long as there is no subsequent public divulgence of the contents or meaning 
of the interception. This interpretation appears to be based on the use of the 
language “intercept * * * and divulge’ in the present section 605. On the 
other hand, another interpretation of the existing language is that intentional 
interception of private messages is, without consideration of the formal or public 
divulgence thereof, a violation of the provisions of that section. This interpreta- 
tion flows from the general purpose of the section which is to protect the privacy 
of private communications. But, in addition, the fourth clause of section 605 
presently makes it illegal for anyone who has received intercepted messages or 
has any knowledge thereof to use “information therein contained for his own 
benefit or for the benefit of another not entitled thereto.” Nothing in the lan- 
guage of the section serves to limit the forbidden “‘uses” of intercepted messages 
to divulgence of the contents of the messages or of information obtained by 
Ineans of the messages in formal court proceedings. There has been no defin- 
itive court interpretation of this question. However, while there may be some 
question as to whether interception alone constitutes a violation of section 605, 
it is clear that intercepted messages or information acquired as a result of inter- 
cepting messages may not be introduced in evidence in proceedings in Federal 
courts. 

In view of the divergent viewpoints as to the proper interpretation of the 
existing language, it is believed that some clarification of the present provision 
of section 605 which reads “intercept * * * divulge or publish” might be helpful. 
A flat prohibition against interception per se, such as that contained in section 
4 of H. R. 5096, would, however, raise serious guestions as to the validity of 
practices and devices presently accepted and regarded as desirable. For exam- 
ple, the use of party-line telephones and shared frequencies in the special services 
radio band would be open to attack. It is, therefore, suggested that considera- 
tion might be given to amending the statute to make it illegal to intercept any 
communication and divulge, publish, or use it or to intercept any communica- 
tion with intent to divulge, publish, or use it. Thus worded, the section would 
protect those who might innocently intercept communications, since the intent 
to divulge, publish, or use the message intercepted would not be present. In 
the case of tapping wire communications, however, Congress might well wish 
to provide that the act of interception itself by any one other than a Federal 
law-enforcement officer acting pursuant to the provisions of one of the proposed 
bills, would constitute a prima facie case of a violation of the statute, since it 
is difficult to imagine any instance where wiretapping would be engaged in 
without the intent to receive information for divulgence, publication, or use. 
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It is believed that this added protection for telephone communications is jus- 
tified, due to the nature of that medium, and would recognize a very basic 
difference in the nature and use of wire as contrasted to radio communications. 
The user of any form of radio communications realizes that radio messages 
are easily intercepted and acts accordingly. In fact, when secrecy of radio 
messages is desired, as for example, over international radiotelephone, the mes- 
sages are “scrambled” to make them unintelligible to anyone who might inter- 
cept them. In the case of wire communications, however, secrecy is normally 
both intended and expected. 

Several of the proposals under consideration would make an exception to the 
prohibition against unauthorized interception and divulgence of communications 
in order to permit Federal law-enforcement officers to wiretap in certain cases, 
particularly those relating to the national security, and to use the evidence so 
obtained in court prosecutions. It is the Commission’s opinion that the question 
of whether such an exception should be made is primarily a policy matter which 
it is appropriate for Congress to determine. The Commission believes, however, 
that if such an exception is made, it should be circumscribed by the most careful 
procedural safeguards in order to insure that private communications will con- 
tinue to receive the maximum amount of privacy. In this connection it would 
appear that H. R. 4276 would make an especially broad exception to the existing 
provisions of section 605 without imposing any safeguards. That bill would 
permit any Federal, State or local official to intercept communications in the 
course of his official duties, whatever those duties might be, without the sender’s 
authorization. However, that bill would also appear to prevent the divulgence 
of any intercepted information, even by Government officials in national-security 
cases, 

The Commission would also like to point out that most of the proposals now 
under consideration would enact new statutory provisions with respect to the 
interception of communications which would be in addition to section 605 of the 
Communications Act. It is believed that if such an additional statute is enacted 
there is a possibility that some inconsistencies or ambiguities in the law may 
result. Congress may, therefore, wish to consider combining the existing statute 
and any new provisions which it determines should be enacted in order to avoid 
the possibility of such conflicts. It is further suggested that Congress consider 
placing all of the statutory provisions concerning interception of communications 
in title 18 of the United States Code, in view of the fact that these provisions are 
primarily concerned with criminal matters and law enforcement. 

H. R. 4513 is apparently intended to be applicable only to cases involving the 
interception of wire communications. However, the first provision of the bill 
refers to the interception of “a telephone communication by common carrier.” 
It should be pointed out that some telephone communications are carried on by 
means of radio (e. g. mobile telephone communications), and therefore, the use 
of the term “telephone communication” may result in the section having wider 
application than is intended. The apparent intent of the section could be realized, 
if the word “wire” were added before the words “telephone communication”. 

H. R. 4513 also provides that the new section shall not be construed to author- 
ize the use of automatic telephone recording devices which are operated in viola- 
tion of “the applicable rules and regulations of the Federal Communications Com- 
mission.” However, the Commission does not have rules and regulations con- 
cerning the use of automatic telephone recording devices. The requirements 
governing the use of such devices, such as the requirement that the device give 
a periodic automatic “beep signal” to put all parties to the call on notice that it 
is being recorded, are contained in the tariffs filed by the telephone companies 
with the Commission. Therefore, any statutory provision concerning automatic 
telephone recording devices should make reference to the requirements estab- 
lished in the telephone company tariffs, rather than to the rules and regulations 
of the Federal Communications Commission. 

Reference has also been made to the provision in H. R. 4513 which would make 
the possession of equipment designed for wiretapping presumptive, although 
rebuttable, evidence of an intent and attempt to engage in unlawful wire- 
tapping. If the presumption were not rebutted, the possession of such equipment 
would be punishable as a crime. 

The Commission recognizes that an effective prohibition against the possession 
of wiretapping equipment might be useful in cutting down unauthorized wire- 
tapping. There appears to be serious question as to whether such a prohibition 
would be practical. It is the Commission’s understanding that it may be very 
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difficult to determine what equipment can be used for wiretapping. While some 
of this equipment is undoubtedly readily identifiable, it is also true that wires 
can be tapped by means of very simple and innocuous equipment which can be 
used for many innocent purposes as well as for wiretapping. These facts would 
appear to place difficult practical problems in the way of any effective prohibition 
against the possession of wiretapping equipment. 

Adopted: May 11, 1955. 


The CHarrman. The room will now be cleared and the committee 
will go into executive session. 

(Whereupon, at 11:30 p. m., the committee proceeded in executive 
Session.) 
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